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THE EXCLUSION CLAUSES UNDER INTERNATIONAL REFUGEE
PROTECTION IN INTERNATIONAL REFUGEE LAW AND THE STATUS OF
CHILD SOLDIERS

ikbal Sibel Safi*

The 1951 Convention Relating to the Status of Refugees provides provisions for the
well-founded fear of persecution of refugees in their countries to grant refugee status in cases
where the state is unwilling or unable to protect him/her, while also stipulating that those who
commit the most serious offenses are excluded. This is understandable both in terms of not
being left unpunished and for the protection of public security in the country of asylum.
However, what is critical to child soldiers applying for asylum is the fact that even if they meet
conditions that are provided in the definition of refugees, they will not be able to access
protection, and in particular the Refugee Convention refuses to protect it ‘due to the existence
of grave breaches’. Furthermore, although there are provisions in Article 1 (F) of the
Convention on the conditions of exclusion from international protection, there is no detailed
regulation as to which conditions meet this, and the interpretation and application of these
provisions raises certain problems. In this study, the conditions of exclusion from international
protection referred to in Article 1 (F) of the Geneva Convention of 1951 will be analyzed and
at the same time the situation of child soldiers who are not subject to a separate regulation under
this article will be evaluated in the context of refugee law.

Keywords: International Refugee Law, Excluding Circumstances, Child, Soldiers, Crimes
Against Humanity.

* Prof. Dr., Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dekan V.
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CULTURE OF IMPUNITY AND THE CASE OF ROHINGYA GENOCIDE IN
MYANMAR

Md Mahbubul Haque”

The Rohingya have faced a continuous process of de-legitimization, systematic
persecution and worsening abuses culminating in genocide. The ongoing political situation in
Myanmar suggests that without accountability and justice, the future generations of Rohingya
will face again genocide. The foremost priority of the existing Rohingya people who have
become exiles is to return home in safety, in dignity and with justice. But they cannot return
where genocide is still ongoing. There must be credible accountability to ensure victims see
justice served and the cycle of violence is not repeated.

This study used a descriptive and analytic framework within the qualitative research
approach. The nature of this article demonstrates an intensive review of the Rohingya genocide
in Myanmar and explore the barriers to seek justice. Data were collected through various
secondary documents and interview with Rohingya community leaders, genocide survivors and
rights practitioners. This study manifested that since November 2019, different initiatives have
been taken against the genocides in Myanmar including provisional measures by the
International Court of Justice (Gambia vs Myanmar case). Despite these measures, community
leaders and rights groups witnessed that the Burmese military has continued to burnt the
Rohingya villages and mass graves in order to destroy the evidences of atrocities committed.
No genocide can be prevented if a culture of impunity exists. In addition, the international
community also cannot avoid its responsibility to protect the Rohingya people from further

atrocities.

Keywords: Genocide, Rohingya, Impunity.

* Prof. Dr., Universiti Sultan Zainal Abidin.
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A DOUBLE-EDGED SWORD IN REFUGEE LAW: THE MEMBERSHIP OF A
PARTICULAR SOCIAL GROUP

Vahit Mert Korpe”
The 1951 Geneva Convention, as one of the most important international treaties in
providing protection, has roughly defined the refugee as someone who has a well-founded fear
of being persecuted for reasons of race, religion, nationality, membership of a particular social
group, or political opinion, is outside the country of their nationality, and is unable or, owing to
such fear,unwilling to avail themselves of the protection of that country. This well-known and
nonetheless incomplete definition of refugees only grants this status to people who can prove
their persecution and meet the recognized reasons in the Convention, which serve as the main
grounds for their persecution. These are known respectively as the threshold of persecution and
the threshold of refugee categories. Due to these definitional restrictions, someone who is
persecuted but does not fit into these five categories, or someone who belongs to these five
categories but has not experienced certain persecution, would fa/l to attain international
protection. In this regard, a particular persecution category known as membership of a particular
social group (PSG) becomes of special interest. PSG therefore constitutes an intriguing
academic theme, as this terminology manages to retain a certain infamy both for its intense
difficulty in refugee status determinations and for its flexibility in granting refugee status to
various groups in the evolution of refugee law, which were unforeseen at the inception of the
Convention. Therefore, what can be seen as a positive development in refugee status
determinations can also be used as a weapon against the very people it is supposed to protect.
In our study, the definition of PSG is analysed through both of its aspects which can be
restrictive and liberating at the same time and evaluated as a potential main component in states'
immigration policies for it’s desired ambiguity. As the current immigration policies of states
shape in a more restrictive manner, it becomes more and more important to emphasise and
observe the current role of PSG as an important interpretative tool in refugee status
determinations.
Keywords: Refugee Status Determination, Membership of a Particular Social Group,

Persecution, Immigration Policy, 1951 Geneva Convention.

* Avukat, Doktora Ogrencisi.
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SIGINMACILARA YONELIK iKi FARKLI GECiCi KORUMA REJiMi:
TURKIYE’DEKI SURIYELILER VE AVRUPA’DAKi UKRAYNALILAR

Ayla Cahskan”

Insanlik tarihi, savaslar, i¢ ¢atismalar, yogun insan haklar1 ihlalleri veya dogal afetler

gibi ¢esitli nedenlerle iilkelerini terk etmek zorunda kalan insanlarin kitlesel olarak siginma

hareketlerine taniklik etmistir. Bu kitlesel siginma harekelerini daha hizli yoneterek,

siginmacilarin toplu halde korunma ihtiyaglarina cevap verebilmek maksadiyla olusturulan

¢cOziim araglarindan biri de gegici koruma rejimidir. Gegici koruma rejimi, yerinden edilmis

kisilerin kitlesel olarak go¢ etmeleri nedeniyle ortaya ¢ikan insani krize miidahale amaciyla
getirilen acil ve gegici nitelikteki bir koruma tiirtidiir.

Gegici koruma rejiminin uygulandigr 6rneklerden biri 2011 yilinda iilkelerinde
baslayan olaylar neticesinde kitlesel olarak Tiirkiye’ye gelen Suriyelilerin durumuna iliskindir.
Tiirkiye, maruz kaldigi kitlesel akin karsisinda, 2013 tarihli Yabancilar ve Uluslararas1 Koruma
Kanunu ile 2014 yilinda ¢ikarilan Gegici Koruma Y 6netmeligi hiikiimleri uyarinca ii¢ buguk
milyondan fazla Suriyeliye ge¢ici koruma saglamistir. Olduke¢a yakin tarihli baska bir 6rnek ise
Avrupa Birligi’nin (AB), Rusya’nin isgali {izerine Ukrayna’dan kacip AB tilkelerine siginan
Ukraynalilara yonelik uyguladig1 gegici koruma rejimidir. AB Konseyi, 4 Mart 2022 tarihinde
aldig1 kararla 2001 tarihli Gegici Koruma Direktifini aktif hale getirerek, dort milyondan fazla
kisinin bu statiiden faydalanmasini saglamistir.

Gegcici koruma rejimi, siginma sisteminin, kitlesel akinin bireysel korunma
talepleri karsisinda yetersiz kalacag hallerde, sistemin etkili bir sekilde isleyisinin devamini
saglayan bir uygulama olarak karsimiz ¢ikmaktadir. Bu uygulama ile mense iilkelerini terk
etmek zorunda kalan kisilere temel insan haklarina uygun asgari standartlarda bir yasam
sunulmaya calisilmakta; 6zellikle sinir dis1 edilmeye ve geri gonderilmeye karsi etkin bir
koruma saglanmaktadir. Her ne kadar gegici korumanin gerekgesi ve amaci temelde ayni olsa
da, Tiirkiye’de Suriyelilere uygulanan gegici koruma rejimi ile AB tarafindan Ukraynalilara
uygulanan gegici koruma rejimi birbirinden farklhidir. Bu iki rejim, gecici korumadan
yararlanmanin miimkiin olmadig1 durumlara ve yine ozellikle korumadan yararlananlara
saglanan saglik ve egitim hizmeti, aile birlesimi, sosyal yardim gibi konularda benzerlik tagisa

da; bu korumadan yararlanacak kisiler, korumanin uygulanma siiresi ve sona ermesi, ¢alisma

* Ars. Gor., Izmir Ekonomi Universitesi.
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izinleri, uluslararasi koruma i¢in bagvuru imkani ve AB iilkelerinde serbest dolasim gibi gesitli
konularda farkliliklar géstermektedir.

Bu bildiride, oncelikle miilteci hukukundaki gecici koruma statlisii kavramindan
bahsedilecek; ardindan Tiirkiye’de Suriyelilere, AB’de ise Ukraynalilara uygulanan gecici
koruma rejimi ele alinarak, bu iki rejim arasindaki benzerlikler ve farkliliklar ortaya konulmaya

calisilacaktir.

Anahtar Kelimeler: Gegici koruma statiisii, kitlesel akin, AB’deki gecici koruma rejimi,

Tiirkiye’deki gecici koruma rejimi, Gegici Koruma Direktifi.
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GOC NUFUSUNU YONETMEK ICIN BiR POLITIKA ARACI; HUKUK VE
ENTEGRASYON UZERINE ETKILERI

Aysegiil Karpuz Tor”

Suriye i¢ savasinin baglamasiyla birlikte iilkemize go¢ eden insan sayisinin artisi
karsisinda, mevcut yasal diizenlemelerin yetersiz kaldigi bilinmektedir. Ulkemize go¢ edip
yagamaya baslayan bu biiyiik niifusun hukuk ile temasi ¢ok farkli sorunlari ortaya ¢ikarmstir.
Bu bildiride hakkinda adli islem baslatilan yabancilara yonelik uygulanan sinir disi, idari
gOzetim ve statii sonlandirma kararlar1 ve bu kararlarinin sonuglar1 ve yarattigi etkilerden
bahsedilecektir. Ozellikle Gegici Koruma Rejimine tabi Suriye uyruklu kisiler ve uluslararasi
koruma kapsamindaki sinir dist edilemeyecek diger kisiler basvuru ve dava ornekleri ile ele
alinacaktir.

Ulkemizdeki smir dist prosediiriine baktigimizda; Yabancilar ve Uluslararasi
Korunmas1 Hakkinda Kanunun (YUKK) 54. maddesi’nde iilkemizdeki yabanci uyruklu bir
kisinin sinir dist edilme gerekceleri sayilmistir. Bu gerekgeleri genel olarak; bir yabancinin adli
ve idari yiikiimliliiklerini ihlal etmesi olarak acgiklayabiliriz. Ancak YUKK 54. madde’nin
hemen ardindan gelen 55. madde’ye baktigimizda ise idarenin YUKK 54. madde kapsaminda
sinir dis1 kararina iligkin bir gerekgesi olsa dahi sinir dis1 edemeyecegi yabancilar oldugu tek
tek sayilarak belirtilmistir. Ayrica 1951 tarihli Miiltecilerin Hukuki Durumuna Iliskin
So6zlesme, YUKK 4. maddesi ve Gegici Koruma Yonetmeligi’nin 6. maddesi; Geri Gonderme
Yasag1 <'non refoulement’” ilkesini esas alir. Oysaki uygulamada il Go¢ Idareleri tarafindan
diizenlenen smir dis1 kararlarinin 6zellikle hakkinda adli islem baglatilan her siginmaci
acisindan matbu sekilde tesis edildigi goriilmektedir. Statii sahibi siginmacilar hakkinda, soyut
thbara dayal1 basit siiphe iizerine baslatilan adli bir islem sonrasinda dahi heniiz ceza
sorusturmasi devam etmesine ragmen, kisi hakkinda salt adli islem baslatilmasi nedeniyle kamu
diizeni ve gilivenligi agisindan tehdit olusturdugundan bahisle YUKK 54/d maddesi uyarinca
sinir dig1 ve buna bagli 6 aylik idari gézetim karar1 alinmaktadir. Devaminda kisinin sahip
oldugu iilkemizde yasal kalis hakkina iligkin statiisliniin de aynm1 gerekgelerle sonlandirildig:
goriilmektedir. Ayrica GOCNET sisteminde, kisi hakkinda C-114 “’hakkinda adli islem yapilan
yabancilar’’ seklinde 2 yil siire ile yurda girigini yasaklayan tahdit kodu islemi yapilmaktadir.

* Avukat, [zmir Barosu.
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Bu durum caligmada sunacagimiz; genelgeler, idari islem evraklar1 ve mahkeme kararlari ile
orneklendirilecektir.

Siginmacinin hukuki statiisii hakkinda etkin bir degerlendirme yapilmadan ya da statiisii
sonlandirilan kisiye bu karara kars1 yargi yollariin tiiketilmesi beklenmeden sinir dis1 islemi
tesis edilmesi hak ihlallerine sebebiyet verebilmektedir. Ulkesine simir dis1 edilmesi fiilen ya da
hukuken imkansiz olan kisiler buna ragmen haklarinda tesis edilen sinir dis1 kararina bagl
olarak idari gozetim altinda kapali tutulmaktadirlar. Idari gdzetim siiresinin sonunda ya da sulh
ceza hakimligi karar1 ile serbest kalan ancak herhangi bir kimligi olmayan temel hak ve
ozgiirliiklere erisim saglayamayan kimliksiz go¢ niifusu her gegen giin artmaktadir. Bu durum
en nihayetinde entegrasyonu, esit haklara sahip bireylerin olusturdugu demokratik bir toplum
olusturma iradesini olumsuz sekilde etkilemektedir. Siiregte gd¢ idaresince kaydi kapatildigi
icin temel saglik hizmetlerine erisemeyen, okula gidemeyen, sigortali ¢alisamayan, resmi
sekilde evlenemeyen kisilerin yaganmis hikayeleri aktarilacaktir. Temel hak ve 6zgiirliiklere
erisemeyen bireylerin mutlak bir ¢aresizlik neticesinde illegal ¢oziimlere yoneldigi yasanmis
ornekler ayrica anlatilacaktir. Bu ¢alismada; siginmacilara karst hukukun siirekli bir yaptirim
aract olarak kullanilmasinin entegrasyon politikalarina yonelik olumsuz etkisi agiklanmaya

calisilmaktadir.

Anahtar Kelimeler; Icrai niteligi olmayan smir dis1 islemi, geri génderme yasagi, gecici

koruma, uluslararasi koruma, statii sonlandirma, temel hak ve 6zgiirliiklere erigsim, entegrasyon.
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SURIYELI BIREYLERIN TUTUN KULLANIM DURUMLARI VE NiKOTIN
BAGIMLILIK DUZEYLERIi: MANISA SALIHLI ORNEGI

Gozde Yilmaz Tuncel”

Gorkem Yararbas”

Derya Sasman Kayh”

Onlenebilir 6liim sebepleri arasinda yer alan tiitiin kullanimi, hem bireysel saglik
sorunlarina hem de toplumsal sorunlara neden olabilmekte ve bu nedenle bir halk saglig1 sorunu
olarak ele alinmaktadir. Tiitiin kullanimu, kiiltiirel ve toplumsal yapi, tiitiin kullanim yasalar1 ve
saglik hizmetleri gibi bir¢ok faktdére bagli olarak iilkeler arasinda degiskenlik gdstermekle
birlikte farkli bir {ilkeye go¢ etmenin de titiin kullanim1 {izerinde etkili oldugu
diisiiniilmektedir. Go¢ eden bireylerin yeni hayata uyum ¢abalari, dil bariyeri, olumsuz yasam
deneyimleri ve tiim bunlarin getirdigi stres tiitiin kullanimlar1 izerinde etkili olabilmektedir. Bu
acidan bakildiginda, 2011 yilinda Suriye’de yasanan i¢ savas sonrasi go¢ eden ve Tiirkiye’de
gecici koruma altina alinan Suriyeli bireylerin, deneyimledikleri savas ortami ve yeni bir iilkeye
uyum saglama siireglerinin tiitlin  kullanim durumlarmi etkileyebilecegini sdylemek
miimkiindiir. Titiin kullaniomma bagli olusabilecek bireysel saglik sorunlarmi ve tiitiin
kullaniminin  olusturacagi  toplumsal sorunlar1  Onlemeye yonelik uygulamalarin
gelistirilebilmesi i¢in dncelikle gd¢ eden bireylerin tiitliin kullanim durumlarinin tespit edilmesi
gerektigi diisiiniilmektedir. Bu kapsamda bu arastirmada, Suriyeli bireylerin tiitiin kullanim
durumlar1 ve nikotin bagimlhilik diizeyleri ile bunlan etkileyen sosyodemografik faktorleri
ortaya koymak amaglanmistir. Nicel yontemle kesitsel tiirde gerceklestirilen arastirmada,
aragtirmacilar tarafindan literatiir destegiyle olusturulmus sosyodemografik soru formu ve
Fagerstrom Nikotin Bagimlilik Olgegi (FNBT) kullanilmistir. Soru formu yeminli bir terciiman
tarafindan Arapgaya gevrilerek katilimcilarin anadilinde veriler toplanmistir. Aragtirma igin
gerekli ornek biiylikliigi Gpower programi kullanilarak yapilmis, ornek biiyiikligi power
=0.90, 0=0.05, d (etki biiytikliigii-effect size)=0.3 alindiginda ¢ift yonlii tek grupta minimum
119 kisi olarak hesaplanmistir. Orneklemi, Manisa’nin Salihli ilgesi merkezinde yasayan,
01.08.2023 ile 30.09.2023 tarihleri arasinda arastirmaya katilmayi kabul eden toplamda 121

Suriyeli olusturmaktadir. Katilimcilarin %651 (n=79) daha once sigara kullanmadigini

*Ogr. Gér., Manisa Celal Bayar Universitesi Kirkaga¢ Meslek Yiiksek Okulu Sosyal Hizmetler Programi.
* Dog. Dr., Ege Universitesi Madde Bagimlilig1, Toksikoloji ve Ila¢ Bilimleri Enstitiisti.
* Prof. Dr., Manisa Celal Bayar Universitesi Saglik Bilimleri Fakiiltesi Sosyal Hizmet Bolimii.
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belirtmis olmakla beraber hayat1 boyunca en az bir defa sigara igen katilimcilarin oran1 %35
(n=42)’dir. ilk sigara kullanma yas1 ortalamas1 19.5+4 (ortalamaz standart sapma) ve ilk nargile
kullanma yas1 1942.38 olarak bulunmustur. Katilimcilarin  %49’u  (n=59) nargile
kullanmaktadir ve bunun yani sira sarma tiitiin, elektronik sigara, puro ve ¢igneme tiitiin
kullandiklar1 diger tiitlin maddeleri olarak tespit edilmistir. Katilimcilarin Fagerstrom Nikotin
Bagimlilik Olgegi sonuclarina bakildiginda %11’inin diisiik diizeyde %7.4’iiniin orta diizeyde
nikotin bagimliligimin bulundugu tespit edilmistir. Katilimcilarin sigara kullanma durumlari
iizerinde cinsiyetin, egitim durumunun, c¢alisgma durumunun ve nargile kullaniminin etkili
oldugu bulunmustur. Suriyeli bireylerin 6zellikle nargile ve sigara kullanimlarimin yiiksek
oldugunu sdylemek miimkiindiir. Bu kapsamda Suriyeli bireylere yonelik, tiitiin kullanimini
Onleyici uygulamalarin gelistirilmesinin ve sigarayr birakma siirecinde gerekli saglik

hizmetlerinin saglanmasinin tiitiin kullanimi ile miicadele i¢in 6nemli oldugu diistiniilmektedir.

Anahtar Kelimeler: Tiitiin kullanimi, Nikotin bagimliligi, Go¢, Gegici Koruma.
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GECICI VE ULUSLARARASI KORUMA STATUSUNDEKI BIREYLERDE ALKOL
— MADDE KULLANIM BOZUKLUGU iLE GOC iLiSKiSi: iZMiR ORNEGI

Mina Emine Ak¢a”
Yusuf Kurtulmus”

Demet Havageligi Atlam”

Alkol- madde kullanim bozuklugu giiniimiizde tiim toplumlarda 6nemli bir saglik
sorunu haline gelmistir. Ozellikle dezavantajli konumda bulunan zorla yerinden edilmis
bireyler bagimlilik baglaminda yiiksek riskli kesim igerisinde yer almaktadir. Bu ¢alisma,
Izmir’de yasayan gecici ve uluslararasi koruma statiisiine sahip bireylerde alkol — madde
kullanim bozuklugu ile go¢ arasindaki iliskiyi tespit etmeyi amacglamaktadir. Arastirma, olgu-
kontrol ¢alismasidir ve nicel ve nitel 6lgme metodunun kullanildigi karma bir yontem olarak
tasarlanmigtir. . Veriler, Eyliil 2023-Kasim 2023 tarihleri arasinda toplanmistir. SGDD-
ASAM’dan hizmet almig 18-65 yas araliginda 136 Suriye uyruklu, 14 Afgan uyruklu olmak
iizere toplamda 150 katilimcr ile goriisilmiistiir. Arastirmanin olgu grubunu madde kullanim
deneyimi olan katilimcilar, kontrol grubunu ise madde kullanim deneyimi olmayan katilimcilar
olusturmaktadir. Caligmamizda, Sosyo-Demografik Bilgi Formu ve Bagimlilik Profil indeksi
(BAPI) 6lgegi uygulanmustir.

Aragtirmaya katilanlarin %84°1 erkek, %16°s1 kadindir ve yas ortalamalar1 33,23 diir
(min 18, max 64, SS 11.1). Olgu ve kontrol grubunda egitim seviyeleri arasinda istatiksel olarak
anlamli fark bulunmamastir; yas, medeni durum, cinsiyet gibi degiskenler acisindan istatiksel
olarak anlamli fark vardir (p<0,05, p=,005). Olgu grubu, alkol, sigara ve nargile kullanimi
acisindan kontrol grubuna gore anlamli diizeyde yiiksek bulunmustur. Olgu grubunda bulunan
gegici koruma altindaki katilimcilarda % 18,7 ile metamfetamin en ¢ok kullanilan madde olarak
tespit edilirken, uluslararas1 koruma altindaki katilimcilarda, % 18,8 ile esrar ve metamfetamin
kullanimi bildirilmistir Olgu grubunun BAPI &lgegi toplam puanlarinin ortalamas 6,31 ile
yiiksek bagimlilik siddetine sahip oldugu sonucuna ulasilmistir.

Nitel degerlendirmede igerik analizi olarak tematik analiz metodu uygulanmis ve gog

deneyiminin madde kullanimina etkisi incelenmistir. Tematik analizde 11 tema olusmustur. %

*Ege Universitegi Madde Bagimlilig1, Toksikoloji ve lag Bilimleri Enstitisi.
*Dog. Dr., Ege Universitesi Madde Bagimliligi, Toksikoloji ve Ilag Bilimleri Enstitiisii.
* Ars. Gor. Dr., Ege Universitesi Madde Bagimlilig1, Toksikoloji ve Tlag Bilimleri Enstitiisii.
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28,8 siklik ile sosyal gevre risk faktorlerinin basinda gelirken, % 18,7 ile ¢are olarak gorme ve
% 13,04 ile egitim ve istihdam entegrasyonun saglanamamasi diger risk faktorlerini takip
etmektedir. Yakinlarin kaybi, travmatik savas etkileri, sosyal entegrasyon saglanmamasi, aile
ici siddet ve aile yapisinda parcalanma, psikolojik sikintilar, sug isleme, mensei iilkede madde
kullanma durumu, maddeyi birakma ile ilgili diisiinceler adl1 temalar ise tematik analizimizin
diger bagliklarindandir.

Calismanin sonucunda yas, cinsiyet, medeni durum, ¢evre etkisi, psikolojik durum,
sosyal destek yetersizligi gibi faktorlerin go¢ eden bireylerin madde kullaniminda risk
olusturdugu tespit edilmistir. Madde kullanim deneyimi olan grupta ayni zamanda sigara, alkol,
nargile gibi diger maddelerinin kullaniminin da daha yaygin oldugu goriilmiistiir. Nitel yontem
ile gb¢ eden bireylerin yasamis olduklar1 deneyimlerin, zorluklarin ve dezavantajliklarin madde
kullanimina yol agmada rol oynadig1 sonucuna ulasilmistir. Bu ¢alismada go¢ eden bireylerin
fiziksel ve sosyal kosullarinin iyilestirilmesi, sagliga erisme, istihdam saglama ve toplumsal

uyumlarini artirmanin 6nemine vurgu yapilmistir.
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TURKIYE’DE EGITIiM GOREN SURIYELI OGRENCILERIN MUZIiK
DERSLERINE OLAN iLGi VE YAKLASIMLARININ MUZiK OGRETMENLERI
GOZUNDEN INCELENMESI

idil Giilcan”

Bu arastirmanin amaci: Izmir Ili Karabaglar ilgesinde egitim goren Suriyeli 6grencilerin
miizik derslerine olan ilgi ve yaklagimlarinin miizik 6gretmenleri goziinden incelenmesini
amaglamaktadir. Bu amag dogrultusunda Suriyeli grencilerin miizik derslerine giren Izmir Ili
Karabaglar ilgesinde bulunan devlet okullarinda gérev yapan 8 miizik 6gretmeni arastirmaya
goniillii olarak katilmiglardir. Bu aragtirmada nitel arastirma yonteminin durum g¢aligmasi
deseni kullanilmistir. Katilimcilarin bilgileri ve aragtirmaci tarafindan hazirlanmis olan yar1
yapilandirilmis goriigme formu kullanilarak veriler toplanmistir. Gorlismeler ylizyiize yapilmus,
bulgularin analizi i¢in icerik analizi teknigi kullanilmistir.

Arastirmadan elde edilen analiz sonuglarina gore; Suriyeli dgrencilerin Tiirk miizik
kiiltlirline uyum saglamis, benimsemis ve miizik derslerine aktif olarak katilmakta olduklari
goriilmiistiir .Aragtirmaya katilan miizik 6gretmenlerinin yasadiklar1 en olumlu tecriibenin
2022-2023 egitim Ogretim yilinda okullarinda agilan Piktes destekleme kursunda Suriyeli
ogrencilerle birebir miizik ¢alismasi oldugunu bu ¢alismalarda zaman sikintis1 yasamadiklar
icin ortaya bir iirlin ¢ikarabildiklerini ve sahne deneyimi de yasayarak onlardaki 6zgiiveni
gelistirdigi sonucu olmustur. Ayrica bu kurslarla 6grencilere olumlu davranislar kazandirildigi,
ogretmenlere ise farkli bakis agilariyla ¢ok kiiltiirliiliigii, kapsayici egitimi, kiiltiirel degerlere
dayali egitim ve 68retimi ve kiiltiirel pedagojiyi i¢sellestirmelerini ve uygulamalarini sagladigi
goriilmektedir. Arastirma sonucunda MEB yetkililerine gecen yil acilan ve bu yil icerisinde
tekrar edilemeyen bu tiir kurs ve destekleme ¢alismalarinin tekrarlanmasi 6nerilmistir.

Miizik 6gretmenlerinin verdikleri yanitlardan Suriyeli 6grencilerin miizik derslerinde
Tiirk¢e okul sarkilari, marslar ve tiirkiilere katilimlarinin iy1 diizeyde oldugu goriiliirken, kendi
kiiltiirlerine ait bir sarki, mars ya da tirkiiyii sOylemek istememeleri hatta cogunun
hatirlamiyorum seklinde cevap verdikleri goriilmiistiir. Bu duruma Oneri olarak Miizik
ogretmenlerinin 6grencileri yilireklendirmesi, kendi kiiltiirlerine ait miizik Orneklerini

diinyadaki miizik 6rnekleri ad1 altinda miizik derslerinde ara ara sinifa dinletmesi, gosterilerde

* Milli Egitim Bakanlig1.
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o kiiltiire ait ufak gorseller, kostiimlii ve miizikli gosteriler diizenlemeleri dnerilmistir. Ayrica
Tiirk kiiltiirtinii marslarimizla, tiirkiilerimizle ve okul sarkilarimizla tanitmak i¢in bu 6grencileri
konserlere, dinletilere, yoresel kutlamalara okul yonetimi ve miizik Ogretmenlerinin
onciiliigiinde ticretsiz gezilere gotiirtilebilecegi ve okulda calistirilan Tirk halk oyunlar
ekiplerine dahil ederek Ozgilivenleri gelistirilebilecegi miizik 6gretmenlerine Oneri olarak

sunulmustur.

Anahtar Kelimeler: Miizik 6gretmeni, Suriyeli 6grenci, Miizik dersi, Piktes Destekleme

kursu.
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MULTECIi HUKUKUNA BAGLI YASAM VE SOSYAL DISLANMA:
TURKIYE’DEKI GECiCi KORUMA STATUSU ALTINDA BULUNAN
SURIYELILER ORNEGI

Ahmet Taha Arifoglu”

Zorunlu goégmenler yeni toplumlarinda ¢ok sayida sosyal, ekonomik, kiiltiirel, yasal
sorun yasamaktadir. Bu sorunlarin basinda vatandas, miilteci, siginmaci, gegici koruma ve
ikincil koruma sahibi gibi kavramlar ve bu kavramlar {izerinden olusan yasal tartismalar ve
uygulamalar gelmektedir. Bu sorunlar, yukarida bahsedilen kavramlar altinda yasayan zorunlu
gbemenlerin yeni toplumlarina katilimlarini zorlastirmaktadir. Bu ¢alismanin amaci Tiirkiye’de
gecici koruma statiisii altinda bulunan Suriyelilerde gegici koruma statiisiiniin ve bu statiiden
kaynakli haklarinin topluma katilim ve uyum siireglerinde sosyal dislama aracina doniisiip
doniismedigini ele alan g¢aligmalarin sonuclarint derlemektir. Caligmanin yontemi literatiir
taramasina dayanmaktadir. Calismanin sonucunda Tiirkiye toplumu agisindan gegici koruma
statlisiiniin Suriyelileri sosyal diglama aracina doniistiigii; bununla birlikte Suriyelilerin de
Tiirkiye toplumunda yasadiklari sosyal dislanmay1 bu statiiyle iligkilendirerek acikladigi
gorlilmiigtiir. Coziim igin Tirk hukukunda gegici koruma yonetmeliginin sosyal koruma

temelinde gbzden gegirilmesi ve revize edilmesi 6nerilmektedir.

Anahtar Kelimeler: Gegici Koruma Yonetmeligi, Miilteci hukuku, Suriyeliler, Sosyal

dislanma, Sosyal koruma.

* Doktora Ogrencisi.
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GOCMEN KACAKCILIGI SUCUNDA ELKOYMA VE MUSADERE

Ezgi Cirak Karah”

Gogmen kagakeiligr sugu; yasal olmayan yollardan bir yabancinin iilkeye sokulmast,
iilkede kalmasina imkan saglanmasi ya da bir Tiirk vatandasinin veya yabancinin yurt digina
¢tkmasina imkan saglanmasi ile gerceklesmektedir. Insanlarin bir iilkeden baska bir iilkeye
gecisini gerektiren bu sug tipinde ¢ogu zaman bir kara, hava, deniz ulasim aracinin kullanilma
zorunlulugu hasil olmaktadir. G6¢men kagake¢iligi sugu dogrudan ya da dolayli olarak maddi
menfaat elde etme amaciyla gerceklestirildigi icin, kullanilan ulasim araglarinin yolculuga
elverisliliginden ziyade az masrafla ¢ok kisiyi tagimasi amaglanmakta; bu da gd¢menlerin
hayatlarin1 riske atmaktadir. G6¢men kacake¢iligi sugu ile korunan degerler hem gd¢menlerin
yasam hakki, viicut biitlinliigli, kisi hiirriyetleri ve onurlar1 hem de kamu giivenligi, kamu
diizeni, ekonomidir. Dolayistyla bu sugcun 6nlenmesi i¢in 6ngoriilen hapis cezas1 ve adli para
cezasinin yaninda, sucun islenmesinde kullanilan araglara elkonulmasi ve akabinde bunlarin
miisadere edilmesi de sugun 6nlenmesi bakimindan 6nemli tedbirlerdir.

Ceza Muhakemesi Kanunu’nun 123 vd. maddelerinde diizenlenen elkoyma koruma
tedbiri ile Tiirk Ceza Kanunu’nun 54 vd. maddelerinde diizenlenen miisadere giivenlik tedbiri,
mabhiyetleri geregi yakin iligskili kurumlardir. 6458 sayili Yabancilar ve Uluslararasi Koruma
Kanunu’na eklenen ek madde ile gogmen kacakeiligt sugu bakimindan elkoymaya iliskin 6zel
bir diizenleme getirilmistir. Diizenleme su sekildedir: “Gdégmen kagak¢iligt su¢unun
islenmesinde kullanilan ara¢lara, 4/12/2004 tarihli ve 5271 sayii Ceza Muhakemesi
Kanununun 128 inci maddesinin dérdiincii fikrast hiikmiine gére elkonulur.” Bu diizenlemenin,
CMK’da yer alan diizenleme ile 6zel hiikiim-genel hiikiim iliskisi bulunmaktadir. 6458 say1l1
Kanun’da yer alan diizenleme, CMK md.128/4 hiikmiine atif yapmakta ancak diger hiikiimler
bakimindan genel hiikiimden ayrilmaktadir. Dolayisiyla gogmen kacakgiligi sugunda elkoyma,
CMKda yer alan elkoyma tedbirinin kosullar1 bakimindan farklilik arz etmektedir.

Calismamizda elkoyma koruma tedbiri, gdgmen kagakc¢iligi sucu bakimindan 6458
sayili Kanun’da yer alan diizenleme ile CMK’da yer alan diizenlemenin uygulama alani
karsilagtirilarak incelenecektir. 6458 sayili Kanun’da yer alan diizenleme ile elkonulan aracin

sorusturma ve kovusturma sonucu beklenmeksizin tasfiyesi miimkiin hale getirildigi i¢in

“ Dr. Ogr. Uyesi, izmir Demokrasi Universitesi.
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miisadereye iliskin uygulama da ayrica incelenecektir. Elkoyma karar1 sonrasi verilecek tasfiye
kararinin miilkiyet hakkina miidahale bakimindan orantililigi ve o6zellikle tgiincii iyiniyetli

kisilerin durumu AIHM, AYM ve Yargitay kararlar1 1s18inda degerlendirilecektir.

Anahtar Kelimeler: Gog, gogmen, gogmen kagakgiligi, elkoyma, miisadere.
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YABANCI GELINLERIN iIHDiDA ANLATILARINDA “MiSTiK MOTiF”LER VE
KiMLIiGIN YENIDEN iNSASI

Aysula Kurt”

Goc¢men kadinlar bir¢ok nedenden dolayr ulus-6tesi cografyalara go¢ etmekte ve gog
ettikleri mekanlarda farkli gogmenlik deneyimlerine sahip olmaktadirlar. Ulus-6tesi goglere
bagl olarak ortaya ¢ikan evlilik olgusu da bu deneyimlerden biridir. Ulus-6tesi evlilikler; bir
aileye, bir topluma ve bir kiiltiire toplumsal olarak kabul edilmenin yollarindan biri olarak
toplumsal degismeye hiz kazandirmakta ve farkli olgularin da goriiniir olmasini saglamaktadir.
Bu olgulardan biri de “din degistirme”dir. Ulus-6tesi evlilikler, taraflardan birinin farkli dine
mensup olmasi durumunda aile ya da topluluga “dahil olma” ve “kabul gérme” bakimindan din
degistirme olgusunu deneyimleyebilmektedirler. Din degistirme, dinlerin ge¢misi kadar uzun
bir yol kat etmis bir olgudur. Bu bakimdan uzun tarihe sahip olan din degistirme olgusu, kabul
edilen dinin kiiltiirel 6zellikleri, cografya ve i¢inde yasanilan toplumun 6zelliklerine gore farkl
gorlintimler sergileyebilmektedir. Alanyazinda gé¢menlerin din degistirme olgusuna iliskin
tartismalar go¢ edilen iilkeye uyum saglama etrafinda gelismistir. Bunun yani1 sira gégmenlerin
dini kullanmalarina iligkin alanyazinin ¢ogu, gé¢ alan iilkeye odaklanmaktadir. Bu ¢alisma
Dogu Karadeniz 6rneginde (Trabzon, Rize ve Artvin) ulus-6tesi evlilik deneyimi olan gégmen
kadinlarin “ihdida deneyimleri”ne odaklanmaktadir. Calismanin verileri, nitel arastirma
yontemleri ile tamamlanan saha arastirmasina dayanmaktadir. Katilimeilar, ulus-6tesi evlilik
deneyimine bagl olarak din degistiren 15 gd¢men kadindan olusmaktadir. ihtida anlatilara
odaklanan bu c¢alisma, géo¢men kadinlarin din degistirme siireclerine etki eden toplumsal
aktorler, mekanlar ve kimliklerin onlarin kimlik insalarinda nasil bir rol oynadigin1 ortaya
koymay1 amaclamaktadir. Saha verilerinden gé¢men kadinlarin din degistirme siireclerine
iliskin anlatilarinda hem “kabul gérme’nin toplumsal ve kiiltiirel kosullarinin hem de din
degistirme siirecinde etkili “mistik motif’in bir baglam olusturdugu goriilmiistiir. “Yabanci
gelin”lerin din degistirme deneyiminde Islam’in yazili kaynaklar1 ve halk Islam’1 arasindaki
gelenek etkisinden kaynakli inanglar ve kabuller, kadinlarin din degistirmede ve sonrasindaki
yasamlarinda elestirel farkindaligin yiikselmesini de beraberinde getirmektedir. Bu bakimdan

din degistiren katilimcilarin kendilerine has olusturduklari benliklerinde “senkretik alanlar”in

* Ar. Gor. Dr., Karadeniz Teknik Universitesi.

27



Dokuz Eyliil Universitesi Uluslararast Go¢ Sempozyumu

varligindan s6z edilebilir. Katilimcilarin din degistirme ve din degistirmeye bagli olarak
toplumsal ve giindelik hayat iliskilerindeki deneyimlerinin aktarildigi saha verilerinde, din
degistirmenin sadece aile merkezli bir baski ile ortaya ¢ikmadigi, bu durumun ¢ogunlukla
evliligin gercgeklestirildigi kiiltiire uyum saglamak i¢in bir strateji olarak uygulandigimi da
ortaya koymaktadir. Bu bakimdan din degistirme olgusu her katilimcinin deneyiminde farkli
bir anlam ifade ettiginden din baglamindaki degismenin evlilik, etnik koken ve mekéan

baglaminda iliskisel olarak ortaya ¢iktig1 sdylenebilir.

Anahtar Kelimeler: Ulus-Otesi Evlilik Gogleri, Yabanci Gelin, Din Degistirme, Kimlik Insas1,

Dogu Karadeniz.
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BiR MAGDUR KORUMA ARACI OLARAK: CEZASIZLIK iLKESI

Arzunur Cengiz”

Insan ticareti her yil binlerce magdurun hayatini etkileyen agir bir insan haklar1 ihlali
ve ciddi bir sugtur. Gegmisten giliniimiize ¢esitli uluslararasi sozlesmelerde ve diger belgelerde
bircok diizenleme yapilmistir. Bu diizenlemelerle bu sugun 6nlenmesi ve 6zellikle magdur
iizerindeki etkisinin azaltilmasi amacglanmistir. Bu husustaki en kapsamli sézlesmelerden biri
de Avrupa Konseyi Insan Ticaretine Kars1 Eylem Sézlesmesi’dir.

16 Mayis 2005 tarihinde Avrupa Konseyi tarafindan kabul edilen ve tilkemizde 30 Ocak
2016’da hukukumuza dahil edilen sézlesme, insan ticaretinin bir insan haklar1 ihlali oldugunu
ve insan onuruyla biitlinliiglinii ihlal ettigini, bu nedenle magdurlarin daha fazla korunmaya
ihtiya¢ duydugunu teyit eden ve bu husustaki baglayiciligi olan ilk belgedir. Bu dogrultuda
magdurlarin; fiziksel ve ruhsal olarak iyilesmeleri, barinmalari, belirli sartlar altinda ikamet izni
verilmesi gibi bir¢ok diizenleme Ongdrmektedir. S6zlesme nin magdurlarla ilgili en énemli
diizenlemelerinden biri de 26. maddesinde “Cezalandirmama Sart1” olarak belirtilen,
magdurlar1 koruma amacini temel alan “Cezasizlik ilkesidir”. Cezasizlik ilkesi, kovusturmadan
ve mahkumiyetten korunmayir ve ayrica idari ceza, gozalti veya hapis cezasi yoluyla
cezalandirmadan korunmayi da igermektedir.

Caligmamamizda, magdurun fail olmasini engellemek amaciyla 6ngoriilmiis olan yasal
olarak baglayici olan ilk “Cezasizlik Ilkesini” unsurlari ve uygulanabilirligi agisindan ele
almay1, Avrupa Insan Haklar1 Soézlesmesi'nin 6. maddesi ile iliskisini ve de devletin bu

baglamdaki pozitif yiikiimliiliiglinii degerlendirmeyi amaglamaktay1z.

* Avukat, [zmir Barosu.
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IDARI GOZETIMIN OLCULU HALE GETIiRILMESI: IDARI GOZETIME
ALTERNATIFLER

Nurcin Kii¢iikyazicr”

Idari gbzetim, gd¢ yonetimine dair politikalarin uygulanmasi ve sinir kontroliiniin temin
edilmesi gibi amaglarla sigimmacilar, miilteciler, vatansizlar ve diizensiz gé¢menler gibi
vatandas statiisiinde olmayan bireylerin 6zgiirliiklerinden yoksun birakilmasini ifade eder. Bu
tedbir, yabancilarin sinir dist ya da iade kararlarinin icrasi islemleri tamamlanincaya dek
veyahut iilkeye kabul edilmelerini bekledikleri siirecte hapishane veya bu amagla insa edilmis
merkezlerde bir “tutulma/alikonulma” faaliyeti seklinde gerceklestirilir. Idari gdzetim kararmin
devletler nezdindeki uygulama kosullar1 baz1 farkliliklar arz etse de idari gézetime iliskin bir
dizi tibbi ve sosyolojik arastirma, Ozellikle idari gozetim kosullarinin standartlarin altinda
oldugu durumlarda (asir1 kalabalik, temel hizmetlerin eksikligi, haklara erisim vb.) bireylerin
fiziksel ve psikolojik sagliginin hem kisa hem de uzun vadede ciddi sekilde etkilendigini ortaya
koymaktadir. Ancak Bloomfield, her seyden once kisiyi 6zgiirliiglinden mahrum birakmanin
basgli basina zararli oldugunu anlamak i¢in belirli bir zarar veya travmaya dair kanita ihtiyacimiz
olmadigin1 sdylemektedir. Tam da bu noktada idari gozetime alternatif ylikiimliiliikler bir
ithtiya¢ olarak glindeme gelmektedir. Nitekim idari gézetim kararinin 6l¢tili olup olmadigi,
idari gézetime gore daha az kisitlayict ve daha ¢ok insan haklar1 odakli olan bu alternatiflerin
degerlendirilip degerlendirilmedigini ve bunlar yetersiz kaldifinda son c¢are olarak
bagvurulmasi gerekliligini de kapsar.

Idari gozetime alternatif yiikiimliiliikler, evrensel bir terim olmasa da dar anlamiyla;
idar1 gozetimin mesru bir temelinin olmasi sartiyla siginmacilarin hareket serbestileri
tizerindeki daha az kisitlayici tedbirlerin kullanilabilmesi ya da kullanilmasinin gerekli oldugu
tedbirleri; genis anlamda da devletlerin gog siirecini yonetmek igin tipik olarak bazi kisitlamalar
iceren bir dizi mevzuat, politika ve uygulamay1 ifade eder. Alternatifler, genel olarak belirli
adreste ikamet etme, bildirimde bulunma, aile temelli geri doniis, geri doniis danismanligi,
kamu yararma hizmetlerde goniilliiliik esasiyla gorev alma, teminat ve elektronik izleme
seklindedir. Elbette ki idari gozetime alternatiflerin mesru bir amaca hizmet etmesi ve

tedbirlerin sonucu olan birtakim kisitlarin ve idarenin bu tedbir ile ulagmak istedigi yarar

* Ogr. Gér., Istanbul Gedik Universitesi.
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arasindaki dengenin hakkaniyete uygun olmasi gerekir. Alternatif yollar tiim bu kosullar
saglanmadan uygulandig takdirde temel hak ve 6zgiirliiklerin ihlal edilmesi kaginilmazdir. Bu
sebeple tebligimizde oncelikle idari gozetimin yetersizlikleri lizerinde durularak ardindan;

eidari gdzetimin alternatifler degerlendirildikten sonra son care olarak uygulanip
uygulanmadigi

eGozetimin alternatiflere tercih edildigi durumlarda idari gozetim kararmin yeterli
gerekceyi barindirip barindirmadigi

e idari makamlarin gereklilik ve orantililik ilkeleri kapsaminda bir degerlendirme yaparak
gozetim alternatiflerinin agirligina goére bir tercih yapip yapmadigi

e Dezavantajli gruplara alternatiflerin uygulanip uygulanmadigi

eGozetim alternatiflerine  hitkkmedilen kararlara karsi itiraz usuliiniin

bulunup bulunmadigi

e Yargi makamlariin alternatiflere yaklasiminin nasil oldugu

eidari gdzetim ve alternatiflerinin siginmacilarin kriminalize edilmesine sebep olup
olmadig1 sorulari, yontem olarak Birlesmis Milletler, Avrupa Konseyi, Avrupa Birligi nezdindeki

diizenlemeler, mevzuatimiz ve yargi kararlar1 ¢ergevesinde agiklanacak ve en nihayetinde vardigimiz

sonuglar ile dneriler ortaya konulmaya ¢aligilacaktir.

Anahtar Kelimeler: siginma, miilteci, uluslararasi koruma, idari gbzetim, idari gozetime

alternatif yiikiimliiliikler.
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REGIONAL DISPARITIES IN THE ASSESSMENT OF THE VULNERABILITY OF
REFUGEES IN LEBANON
Irem Askar Karakir”
Burc¢ak Miige Vural”

Located next to the conflict zones in the Middle East, Lebanon is the country to have
received the greatest number of refugees in relation to its population in the world (Norvegian
Refugee Council 2023). Refugees constitute 22 percent of the total population in Lebanon
(UNHCR 2023). Historically being home to a significant number of Palestinian refugees,
Lebanon has also witnessed the large influx of Syrian refugees since the starting of the Syrian
Civil War in March 2011. A serious increase in the number of refugees in the country has had
deteriorating impact on the already fragile economic and social conditions in the country. In the
meantime, emergencies and crises such as COVID-19, the cholera outbreak in autumn 2022
and the Beirut port explosion in 2023 have exacerbating the existing problems in the country.
Lebanon has been experiencing a deep political and economic crisis with severe consequences
such as increased community tensions, extensive poverty and unemployment, and the collapse
of public services. This situation has intensified the vulnerabilities of the Palestinian and Syrian
refugees in the country. While it is fair to suggest that vulnerability of refugees has been on rise
in Lebanon, regional disparities have also had their mark on the extent of vulnerability of the
refugees in the country. Regional disparities have been a reality in Lebanon, even when the
country was wealthier. Peripheral areas including North Lebanon, the Bekaa Valley and South
Lebanon have remained underdeveloped when compared with relatively developed Beirut and
its suburbs. This study seeks to analyze regional disparities with respect to the scope of
vulnerability among the refugee population in Lebanon with a focus on access to healthcare,
shelter, education, employment, infrastructure (electricity, water, roads, waste management).
The scale of vulnerability of Syrian Refugees in Lebanon and its determinants are analyzed
using data from Vulnerability Assessment of Syrian Refugees in Lebanon, over the years 2016
—2022. The data are used to construct a composite index of socio-economic vulnerability. Then,
the derived index data are employed in a Generalised Linear Model to examine the factors that
predict vulnerability. The research provides important insights on the determinants and

mechanisms of vulnerability and social exclusion of Syrian refugees in Lebanon.

* Dog. Dr., Dokuz Eyliil Universitesi.
* Prof. Dr., Dokuz Eyliil Universitesi.
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Understanding the drivers and mechanisms of vulnerability allows policy makers to draw policy
proposals on how to structure a safe environment for both host and migrant communities in

Lebanon.

Keywords: Lebanon, Refugees, Regional Disparity, Vulnerability, Syrian Refugees.
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THE GLOBAL REFUGEE CRISIS: BORDER POLICY, SECURITY AND
PRECARITY

Asila Ertekin®

Migration and forced displacement of people used to be a peripheral concern till the
twentieth century. With the twentieth century and particularly in recent years, there is a dramatic
increase in the number of refugees who, due to a set of varying reasons ranging from socio-
economic and political factors to internal conflicts and wars within their states, have to leave or
are forced to leave their home countries. The struggle of refugees begins once they are
abandoned by/forced to flee their states. They lose their rights as citizens in that territory; as a
result of this loss, they seek for asylum in other states in the hope of restitution of their lost.
Throughout their journey, those asylum seekers strive for full membership in a democratic
society, and for a complete recognition so as to be able to get away with being an instantiation
of ‘homo sacer’ to put in Agamben’s term.

The augmenting refugee flows owing to the factors noted above have changed the nature
of the issue endorsing the need to call the situation as a ‘global crisis’. The refugees as a central
concern have began occupying the media and the agendas of states. Refugees have become a
discussion point of international relations in that the migratory movements not only effect the
refugees themselves but also the states within the global political system that are supposed to
grant asylum those who arrive in their territories. The core discussion pertaining to refugees
and their inclusion/exclusion revolves mainly around the issue of security. Here, security is a
two-sided concern in the sense that both refugees and host states face different but inevitable
challenges with regard to the crisis while both sides are exposed to the incidents and conditions
that render them vulnerable and precarious from different aspects.

This presentation aims first to elaborate on the territorial and ontological security
concern of the host states and refugees. | will then scrutinize the border policies and refugee
regime of states along with the reasons behind their effort to preclude the arrival of refugees in
their countries embracing a biopolitical stance. Critical issues such as the fear and anxiety
towards the Other/Outsider, economic and social concerns of host states, the risky journeys of

refugees in poor conditions, smuggling, refugee or detention centers revealing the permanent

* Ars. Gor., Dokuz Eyliil Universitesi.
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transience of inmates, precarity, uncertainty, suspension of law consorted with the deprivation
of human rights due to the lack of legal status within a state, will be addressed.

Keywords: security, ontological security, human/state security, precarity, refugee rights,
camp border policy.
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CHANGING SECURITY DYNAMICS: CURRENT BORDER MANAGEMENT
IMPLEMENTATIONS OF TURKIYE

Fatma Nur Giinay”

The phenomenon of migration, which is as old as human history, has been attributed a
largely illegal feature in recent years due to the increasing fragility of the states in the Middle
East. As a result of this process, the rise in unmanaged areas in Syria, Iraq, Lebanon and
Afghanistan has facilitated the spread of foreign terrorist fighters, drug and human trafficking
through illegal migration, not only on a regional basis but also on a global scale. Thus, the
increase in illegal migration, which includes different types of threats, has caused the traditional
understanding of border security to change. In this context, Tiirkiye has started the process of
revising its border management policy within the framework of “2016 New Security Concept™.
The new border security implementations of Tiirkiye, which lies between both weak/failed
states and Europe, have great importance in preventing the global spread of these current
threats. Therefore, in this study, the question that “What are Tiirkiye’s current practices within
the scope of border security against threats related to increasing illegal migration?”” by using
official documents and academic literature. The purpose of the study is to explain the change
in Tirkiye’s border management within the scope of the new national security trend by
benefiting from the process tracing method. The main argument of the study is that Tiirkiye has
developed a border security approach based on technology and international cooperation rather

than just manpower-based activities.

Keywords: Border Management, Illegal Migration, FTFs, Human and Drug Trafficking,
Technology, International Cooperation.
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SOSYAL UYUM VE GENCLIK KATILIMI PROJESI: ENTEGRASYON iCIN
BASARILI BiR ORNEK
Hiiseyin Koc¢ak”
Selvet Cetin”

Tirkiye, uzun bir siiredir uluslararas1 diizensiz goc¢le miicadele etmekte ve gociin
yonetimiyle ilgili yeni politikalar gelistirmektedir. Suriye krizinin yol actig1 biiyiik si§inmaci
dalgas1 ise siyasi, toplumsal ve ekonomik bakimdan ciddi gerilimlere neden olmaktadir. Bu
baglamda One ¢ikan temel sorun alanlarindan biri, miiltecilerin toplumsal uyum ve
biitiinlesmesiyle ilgilidir. Suriyeli siginmacilarin Tiirk toplumuna uyum siirecini kolaylastirmak
amactyla kamu ve sivil toplum cevrelerinde kapsamli ve siirdiiriilebilir politikalarin hayata
gecirilmesi i¢in ¢ok yonli programlar gelistirilmektedir. Bu c¢alismalar miiltecilerin dil
egitimini, iletisim becerilerini, kiiltiirel gelisimlerini, ekonomik kapasitelerini ve toplumsal
uyumlarini giiglendirmeye yonelik 6nemli bir rol tistlenmektedir.

Tiirkiye’de kamu idaresi, miilteci ve sigimmacilar ile ev sahibi toplumun bir arada
yasama tecriibesini gelistirecek ve sosyal uyum siirecini giiglendirecek yeni yaklagimlari
desteklemektedir. Bu cercevede, Birlesmis Milletlerin (BM) destegiyle, TC Genglik ve Spor
Bakanlig1 (GSB) tarafindan alt1 yildir yiiriitiilen, siginmaci ve gogmenlerin yogunlastigr 25
ilimizi kapsayan “Sosyal Uyum ve Genglik Katilimi Projesi”, yenilik¢i yaklagimlari, aktif
katilim ve igbirligini esas alan basarili bir uyum c¢alismast olarak dikkat ¢ekmektedir. Bu
caligmalar, basta geg¢ici koruma altindaki gengler olmak tizere, gé¢menlerin Tiirk¢e dil
egitimlerini, sportif becerilerini, kiiltiirel gelisimlerini ve toplumsal uyumlarim giiglendirmeye
yonelik 6nemli bir rol iistlenmektedir. Bakanligin yiiriittiigii program, ayn1 zamanda yereldeki
sosyal risklere miidahale edebilmek, ayrime1 ve diglayici 6n yargilari giderebilmek bakimindan
diger uyum calismalariyla bir biitlinliik arz etmektedir.

Sosyal Uyum ve Genglik Katilim1 Projesinin temel amaci; “8-18 yas araligindaki
miilteci, siZinmact ve gd¢men genclerle iilkemiz gencleri arasindaki uyum ve iletisimi
giiclendirici nitelikte egitsel, sanatsal, mesleki, kiiltirel ve sportif faaliyetlerin
gerceklestirilmesi” olarak belirtilmektedir. Proje uygulamasi; Tirk¢e dil egitim programu,
koruma programi ve uyum programi seklinde {i¢ ana baslik altinda gerceklesmektedir.

Belirtilen yas gruplarindaki siginmaci ve miilteci genclere, Halk Egitim Merkezleri araciligiyla

* Prof. Dr., Afyon Kocatepe Universitesi.
* Dr., Afyon Kocatepe Universitesi.
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Al ve A2 diizeyinde Tiirkce dil egitimi verilerek orgiin egitime katilmalar1 saglanmaktadir.
Bununla birlikte temel diizeydeki dil becerileri gelisen ve orgiin egitime kazandirilan siginmaci
ve gé¢men genglerin okul basar1 durumlar1 ve Tiirk akranlariyla uyum becerileri izlenmekte,
bulgular okul yonetimleriyle paylasilarak durum degerlendirmesi yapilmaktadir. Tiirkge dil
egitimi programi disindaki koruma ve uyum programlarinin hedef kitlesini yar1 yariya Tiirk ve
sigimmaci-gégmen genglerin olusturmasi, uyum ve biitinlesme siirecleri agisindan dikkat
¢ekicidir. Koruma programinin ise hem Tiirk, hem de Suriyeli genglerin psikososyal
gereksinimlerini karsilayacak sekilde uygulanmasi, hedef gruplar arasindaki iletisim, kiiltiirel
farkindalik ve etkilesimi giiglendirici bir rol iistlenmesi, uyumda beklenen basarili sonuglara
ulastirict niteliktedir. Ote yandan sporun birlestirici giicii sayesinde Tiirk ve Suriyeli genglerin
cesitli sportif etkinlikleri birlikte gergeklestirmesi, takim ruhunun giliglenmesini, paylasma ve
dayanisma duygularinin 6ne ¢ikmasini saglamaktadir.

Bu c¢alismada; Genglik ve Spor Bakanliginin “Sosyal Uyum ve Genglik Katilimi
Projesi” yakindan takip edilmis, miilteci, siginmaci ve go¢menlerin uyum ve biitiinlesme
stirecini destekleyici basarili uygulamalarin gergeklestirildigi goriilmiistiir. Bu ¢caligmalarin ¢ok
daha gii¢lii ve kapsayici bir yaklasimla gelistirilmesi, iilkemizde miilteci ve gdg¢menler i¢in

biitlinciil bir sosyal politika ve uyum modelinin olugsmasina katki saglayacaktir.

Anahtar Kelimeler: GSB, Miilteci, Sigimmaci, Uyum, Biitiinlesme.
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GOC OLGUSUNUN GUNCEL SANAT YANSIMALARI: BOUCHRA KHALILI
ORNEGI

Memet Ali Zeren®

Mevcut kiiresel go¢ krizi, gé¢ ve sanat arasindaki karmasik etkilesimin yeniden
degerlendirilmesine yol a¢mustir. Diinyanin cesitli bolgelerindeki ¢atigmalar, ekonomik
esitsizlik ve iklim degisikligi nedeniyle artan go¢ dalgalarinin ortasinda, sanat, hikaye anlatimi
ve savunuculuk i¢in giiclii bir ara¢ olarak ortaya ¢ikt1 ve gd¢menlerin ana akim anlatilarda
genellikle gizlenen deneyimlerine dair i¢goriiler sagladi. Son yillarda, sanatsal platformlar,
gocmenlerin daha genis siyasi ve medya sOylemleri tarafindan genellikle gizlenen kisisel
anlatilarin1 ve zorluklarii vurgulamada 6nemli bir rol oynamaya baslamistir. Bu ¢alismanin
merkezinde, c¢alismalari go¢ {izerine derin bir yorum sunan Fasli-Fransiz sanat¢i Bouchra
Khalili'nin ¢alismalar1 yer almaktadir. Bouchra Khalili gibi sanatcilar sergiler, enstalasyonlar
ve multimedya projeleri araciligiyla yerinden edilme ve kimligin 6ziinii yakalamay1 basarmas,
gocmenlerin hikayelerini sayginlik ve derinlikle sunmuglardir. Bu sanatsal angajman sadece
goclin karmasikligina dair kamusal anlayis1 zenginlestirmekle kalmiyor, ayn1 zamanda gog
krizinin merkezinde yer alan acil meseleler hakkinda daha empatik ve bilingli bir kiiresel
diyalogu da tesvik ediyor. Khalili'nin "Mapping Journey Project" gibi projeleri, sanatin gogmen
yolculuklarini ve zorluklarini belgeleme kapasitesini 6rneklerken, kimlik ve aidiyete dair
incelikli bir anlayis gelistiriyor. Khalili'nin bakis agis1 sayesinde izleyiciler, gociin katmanh
gergekliklerinde gezinmeye ve direnis, miicadele ve umut hikayeleriyle iliski kurmaya davet
ediliyor. Khalili'nin sanatsal miidahaleleri yalnizca go¢ olgusuna iliskin anlayisimizi
zenginlestirmekle kalmiyor, ayn1 zamanda sanatin daha kapsayict ve empatik bir kiiresel
toplumu savunmadaki roliiniin de altin1 ¢iziyor. Khalili'nin ¢alismalar1 iizerinden go¢ ve sanatin
kesisimi analiz edilerek, gociin insani yonlerine iliskin bakis a¢is1 incelenmektedir. Caligmanin
bir diger amaci da bu 6nemli alanda daha fazla bilimsel arastirma yapilmasinin 6niinii agmaktir.
Bu calisma, sanatsal ifadelerin go¢ meselelerine iliskin sdylemler i¢in hem bir ayna hem de bir
katalizor gorevi gordiigiinii vurgulayarak bu dinamik iliskiyi kesfetmeyi amaclamaktadir.
Calisma, Khalili'nin sanat projelerinin nitel bir analizini kullanmakta ve gogiin temsilini

arastirmak i¢in gorsel ve tematik icerik analizini birlestirmektedir. Bu yaklasim, go¢ ve sanat

* Ars. Gor., Dokuz Eyliil Universitesi.
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iizerine akademik literatiiriin g6zden gecirilmesi, sanat elestirmenleriyle yapilan goriismeler ve
Khalili'nin ¢aligmalarinin hem sanat diinyasinda hem de gd¢men topluluklar arasinda nasil
karsilandiginin incelenmesiyle tamamlanmaktadir. Bu baglamda ¢aligsma, Khalili'nin sanatinin

gb¢ anlatilarinin anlagilmasi tizerindeki cok boyutlu etkisini yakalamay1 amaglamaktadir.

Anahtar Kelimeler: Gog, Bouchra Khalili, Sanat.
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BiR ORTAOKULDA PiKTES DESTEKLEME KURSLARINA iLiSKiN OGRETMEN
VE OKUL YONETICILERININ DENEYIMLERI: BIR DURUM CALISMASI

idil Giilcan”

Bu arastirmanin amact; Izmir ilindeki resmi bir ortaokulda Suriyeli dgrenciler igin ilk
kez uygulanan Piktes destekleme kurslarina iliskin O6gretmen ve okul yoneticilerinin
deneyimlerinin belirlenmesidir. Bu amag¢ dogrultusunda Piktes destekleme kursuyla ilgili
dgretmen ve yonetici deneyimlerinin nasil oldugunun bilinmesi ihtiyacindan, Izmir ilinde
bulunan bir resmi bir ortaokulda gorev yapmakta olan 6 6gretmen ve 2 okul ydneticisi
aragtirmaya goniillii olarak katilmislardir. Bu arastirmada nitel arastirma yonteminin durum
caligmast deseni kullanilmistir. Katilimcilarin bilgileri ve arastirmaci tarafindan hazirlanmis
olan yar1 yapilandirilmis goriisme formu kullanilarak veriler toplanmigtir. Gorligmeler ylizylize
yapilmis, bulgularin analizi i¢in igerik analizi teknigi kullanilmistir.

Arastirmadan elde edilen analiz sonuglarina gore; piktes destekleme kursu veren
Ogretmen ve yoneticilerin deneyimleri; olumlu ve olumsuz olarak kategorilere ayrilmig. Olumlu
deneyimlerin daha fazla oldugu goriilmiistiir. Ogretmen ve Yoneticiler Suriyeli dgrencilerle
ilgili olumsuz tecriibelerinde; akademik derslere olan ilgisizliklerinden ve ailelerin
ilgisizliginden bahsetmislerdir. Ogrencilerin akademik derslerdeki isteksizliklerine temel
egitimlerinin yetersizliginin neden oldugu bildirilmistir. Ailelerle ilgili olan olumsuz
tecriibelerde velilerin dil ve entegrasyon sorunlari ilizerinde durulmustur. Piktes destekleme
kursundaki 6gretmen ve yoneticiler olumlu algi ve tecriibelerinde; 6grencilerin kiiltiirel uyum
ve aidiyeti artik kabullenmis, dil problemi de biiyiik 6l¢lide asmis olduklarini belirtmislerdir.
Piktes destekleme kurslarinin 6grencilere olumlu davraniglar kazandirdigi, 6gretmen ve
yoneticilere ise; farkli bakis acilariyla ¢ok kiiltiirliiliigii, kapsayict egitimi, kiiltiirel degerlere
dayal1 egitim ve 6gretimi ve kiiltiirel pedagojiyi igsellestirmelerini ve uygulamalarini sagladigi
goriilmektedir. Arastirma sonunda arastirmacilara, politika yapicilara ve uygulayicilara

destekleme kurslartyla ilgili 6nerilerde bulunulmustur.

Anahtar Kelimeler: Piktes, Suriyeli 6grenci, 6gretmen, okul yoneticisi, destekleme kursu.
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POLITICIZATION OF EU’S MIGRATION POLICY: A POSTFUNCTIONALIST
ANALYSIS
Sinem Abka”
Ziihal Unalp Cepel”

The EU has been in a continuous wave of crises such as the Constitutional Treaty crisis,
the Eurozone crisis, the rise of populism, the migration crisis, Brexit, and Covid-19 since the
mid-2000s. The efforts to cope with these multi-faceted crises decreased the EU’s ability to act
as a superior authority over its member states. The EU’s declining superiority brought along
with differentiated integration models which are unable to be explained by the first and second
waves of European integration theories. To fill this gap in the literature, postfunctionalism has
been currently emerging as a grand theory which shows that particularly the main assumptions
of functionalism, intergovernmentalism, and constructivism are unable to explain today’s
politicized EU decision-making procedures. Instead of spill-over effect, interest-group-based
bargaining mechanisms, and social learning processes, the theory argues that regional
integration has been directly related to the mass politics of states. Leuffen, Rittberger, and
Schimmelfennig (2022) argue that politicized areas in the EU are migration, welfare systems,
and defense policy which constitute the core sovereign fields of nation-states. Accordingly,
migration as being a key disputed field within EU member states has evolved as a politicized
foreign policy instrument of the Union since 2015. Although the EU Council finally reached an
agreement on the “Asylum and Migration Management Regulation and Asylum Procedures
Regulation” on 8 June 2023, this flexible system still transfers the burden mainly to the EU’s
border and non-member states.

In this framework, this paper aims to shed light on the EU’s migration policy
instruments managed in collaboration with the non-member states. The cases will be limited to
Libya, Egypt, and Tunisia as the main collaborators in the Southern Mediterranean partnership
of the EU’s migration management system since 2019 when the first draft of the Regulation
was proposed. The analytical framework of this paper is based on the main assumptions of

postfunctionalism which underline the EU’s failure to act in solidarity with its member states

* Dr., Dokuz Eyliil Univefsitesi.
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in politicized fields. In analyzing the selected cases, the EU’s official documents on migration
management constituting a part of the EU acquis communitaire and bilateral agreements with
these Southern Mediterranean countries will be chosen as primary sources. To keep the study
updated, media sources on the EU’s migration policy will be reviewed and other related
secondary sources in the literature will be included in the analysis section. This study finally
attempts to contribute to the existing literature by applying an emerging theory to a crisis field

that has remained dynamic for many years.

Keywords: EU Migration Policy, postfunctionalism, Libya, Egypt, Tunisia, politicization.
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TEMPORARY NO MORE: POTENTIAL ROADMAPS AFTER THE END OF
TEMPORARY PROTECTION REGIME IN TURKIYE
Ayse Dicle Ergin”

Temporary protection regime allows for emergency response by States which do not
have the resources to manage a mass influx often due to armed conflict. While offering host
States flexibility in adhering to their international law obligations, it has no bearing on state
obligations in particular the principle of non-refoulement.

By definition, the temporary protection regime is designed to be provisional. Individuals
covered by this regime receive protection ‘temporarily’, based on predetermined criteria.
Although it may be challenging to specify the duration of temporary protection, it should not
evolve into a prolonged responsibility for the host state.

Consequently, identifying a permanent solution for those under temporary protection is
essential. International refugee law acknowledges three durable solutions: voluntary
repatriation, reseKlement, and local integration. Since these solutions require time to
implement, thorough planning and careful design are crucial for their successful
implementation.

The design and planning phase for a roadmap towards durable solutions should
commence well in advance of the temporary protection regime's conclusion. However, ending
the temporary protection regime neither automatically implies that the protection needs of
temporary protection beneficiaries cease, nor it guarantees the feasibility of a safe and dignified
return. Regardless of the chosen solution, a roadmap and appropriate procedures must be
established through prompt, strategic, and comprehensive planning. This roadmap should
balance (1) adherence to international standards and obligations, including individuals risk
assessments for returnees and the principle of non-refoulement, and (2) the evaluation and
application of feasible steps by host states, considering their financial, institutional, and
temporal capabilities.

Currently, the temporary protection regimes applied to Syrians and Ukrainians
respectively are prominent topics in Tiirkiye and the European Union (EU). The experiences of
the EU and Tiirkiye with temporary protection significantly vary in aspects such as the nature

of the conflict/crisis, the motive to leave of the temporary protection beneficiaries, risks upon

* Dr. Ogr. Uyesi, Bilkent Universitesi.
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return, protection availability in countries of origin, and the temporary protection regime’s
duration. Despite these differences, both scenarios share a critical concerns regarding the
potential long-term presence of a substantial number of temporary protection beneficiaries in
the host countries. This necessitates both the EU member states and Tiirkiye to develop a timely
and carefully considered roadmap for the temporary protection beneficiaries’ long-term
prospects after the termination of their temporary protection regimes. The presentation will
examine the elements and legal standards relevant to a potential roadmap following the
termination of the temporary protection regime. In developing this roadmap, it will be essential
to utilize international human rights standards as established by relevant instruments and

jurisprudence.

Keywords: Refugee law, Temporary Protection, The principle of non-refoulement.
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A CRITICAL ANALYSIS OF COMBATING HUMAN TRAFFICKING WITHIN THE
FRAMEWORK OF TURKISH FOREIGNERS LAW

Ekin Tuna”

The phenomenon of migration has persisted throughout history for various reasons, with
its prevalence increasing significantly in contemporary times. This increase of migrants has
brought about a myriad of challenges, despite it is an already complex process. Irrespective of
gender or age, hundreds of thousands of individuals are compelled to migrate annually, either
voluntarily or under duress, facing a range of abuses such as fraud, discrimination, economic
coercion, and, in severe instances, human trafficking. Immigrants, whether moving within their
own country or across borders, share a common objective of seeking survival and settlement.
The psychological impact of migration renders these individuals vulnerable and in need of
assistance, thereby creating opportunities for traffickers to exploit their precarious
circumstances and subject them to human trafficking.

Human trafficking, defined as the act of using force, deception, or coercion to compel
individuals into labor or commercial sex acts, stands as one of the largest criminal enterprises
globally. The UNHCR reported a staggering 82.4 million forcibly displaced individuals
worldwide by the conclusion of 2020, highlighting the pervasive nature of this issue. Each
migrant is at risk of falling victim to human trafficking, which can manifest in various forms
such as forced labor, sexual exploitation, child marriages, and other human rights violations.
To combat such exploitation, particularly of women and children, and uphold their
internationally recognized human rights, this study delves into the provisions of Turkish
foreigner’s law.

Turkey, as a prevalent destination for immigrants, has enacted legislation and measures
to prevent and penalize human trafficking, aligning with international agreements and EU
regulations on the matter. Legal frameworks exist to safeguard and support victims of human
trafficking within the respective jurisdictions they are located. Through an examination of the
relevant provisions of Turkish Foreigners Law and judicial decisions, this study aims to

elucidate the protection and rehabilitation efforts in place for victims of human trafficking,

* Ar. Gér. Dr., Dokuz Eyliil Universitesi.
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emphasizing the country’s commitment to combatting these egregious violations of

fundamental human rights.

Keywords: immigration, human trafficking, foreigners law, human rights, victims of

human trafficking.
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IMPACT OF WORKPLACE SPIRITUALITY ON HUMANITARIAN AID
WORKERS

Bur¢in Ozdamar”

Recent changes and shifts in the current agenda have increased the importance of the
humanitarian services and well-being of humanitarian aid workers. This study aims to identify
the well-being of humanitarian aid workers and their perception towards their daily life routines
within the context of workplace spirituality through a literature review and qualitative content
analysis. Total 14 interviews were conducted with humanitarian aid professionals in Izmir,
Tiirkiye. The findings revealed two major categories: learned helplessness and the importance
of team work related with the perception of humanitarian aid workers.

Introduction and Theoretical Perspectives

Recent changes and shifts in the current agenda have increased the importance of
humanitarian services. The dynamic nature of humanitarian aid has several implications,
including creating a social change, effects on employment and labor market, psychosocial
integration of refugees, and overcoming health issues, harmonizing of regional cultures. Among
all these considerations, the well-being of humanitarian aid workers is also of a critical
importance. Herein, the exploration of workplace spirituality approach recognizes the
understanding of humanitarian aid workers’ wellbeing by addressing their spiritual needs.
Workplace spirituality covers integration of spiritual values, beliefs and practices in work
environment (Pawar, 2009) and the dimensions of workplace spirituality are consist of inner
life, meaningful work and condition for community (Milliman, 2003). This study aims to
understand where employees see themselves in spiritual climate. The research question of the
study is as follows:

- How is the working environment perceived by humanitarian aid workers in the context
of workplace spirituality?

The findings outline two major dimensions of humanitarian aid workers perception
towards the workplace spirituality.

Methodology

* Ars. Gor., izmir Ekonomi Universitesi .
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This study adopts the qualitative research methodology (Flick, 2014) through semi-structured
interviews to humanitarian aid service members in which qualitative methodology provides
participants with flexibility and freedom to talk about their experiences. Throughout analyzing
interviews, content analysis method is implemented to decipher the findings.
Findings and Conclusion

In semi-structured interviews, first, humanitarian aid workers’ current practices are
questioned, such as their position, role of their institutions, employer expectations. All
interviews are recorded and transcribed. Content analysis (Graneheim et. al, 2017) is used for
analyzing the data. In first stage, through a line by line analysis, the patterns, concepts and their
properties are described. In second stage, comparisons of labeled concepts are grouped if
necessary.

The preliminary findings reveals two major dimensions that shape working environment
perceived by humanitarian aid workers within context of workplace spirituality: learned
helplessness and importance of team work.

Keywords: Workplace Spirituality, Humanitarian Aid, Social Work.
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GOCMENLERIN TARAF OLDUGU MEDENI YARGILAMA PROSEDURLERINDE
ISPAT HAKKI SORUNLARI VE COZUM ONERILERI

Pmnar Ciftci Tiirkel”

Ulkemizde gd¢men sayis1 giin gectikce artmaktadir. Go¢ olgusu sosyolojik a¢idan yeni
bir yap1 ortaya cikarirken, gogmenler goc ettikleri iilkede her giin farkli bir hukuki iliski
icerisine girmektedir. Hukuki iliskinin mevcut oldugu bir zeminde hukuki uyusmazliklarin
¢ikmasi kagiilmazdir. Bu durumda ise, en az bir tarafin1 gdgmen bireyin olusturdugu hukuki
uyusmazliklarda go¢men konumunda bulunan taraflarin karsilastigi yargisal engellerin
kaldirilmasi, adalete erigimin ve hak arama 6zgiirliigiiniin bir geregidir. Hukuk Muhakemeleri
Kanunu 06zel hukuk uyusmazliklarinin ¢6ziimiinde basvurulan, bu siirecte uygulanacak
yargilama kurallarini belirleyen temel bir koddur. Hukuk Muhakemeleri Kanunu, miilga Hukuk
Usilii Muhakemeleri Kanunu’ndan farkli olarak yargilama siirecini ve 6zellikle ispat agamasini
aktif, etkin ve caliskan avukat lizerine insa etmistir. Zira ispat siirecinde gecerli olan iddia yiikii,
somutlastirma yiikii, delil ikame yiikii gibi yiikler yargilamada taraflara ve daha dogrusu taraf
vekillerine etkin sekilde dava malzemelerini ve ispat araglarini hakimin Oniine getirme
yukiimliliigl getirmistir.

Hukuk Muhakemeleri Kanunu’'nda benimsenen bu sistem, Kanun’un Tasari
halindeyken avukatla temsil mecburiyetini zorunlu tutmasi ile tutarli bir insa idi. Bununla
birlikte Tasar1 kanunlagirken avukatla temsil mecburiyeti Hukuk Muhakemeleri Kanunu’na
alinmamis ve bdylece geriye 6nemli yargisal yiiklerin yiiklendigi bir ispat asamasi ile -vekili
olsun/olmasin- taraflar ylizyiize birakilmigtir.

Ispat prosediiriiniin zor ve karmasikli§1 gdgmen olmayan taraflar agisindan bile biiyiik
bir zorluk arz ederken, bu zorlugun taraflarindan en az birisinin gogmen oldugu yargilamalarda
cok daha ciddi bir adalete erisim sorunu yaratabilecegi agiktir. Avrupa Insan Haklari
Mahkemesi son yillarda kabul ettigi i¢tihat hukukunda, usuliin karmagikliginin bir kriter olarak
ele alinmasi konunun adil yargilanma hakkinin tesisi bakimindan ¢ok daha biiyiikk 6nem
kazandig1 sonucuna ulastirmaktadir. Bu durumda 6zellikle taraflarindan birisinin gogmen
oldugu medeni yargilamaya iliskin uyusmazliklarda kisilerin ispat hakkini kullanabilmesi i¢in
gerekli yargisal 6nlemlerin alinmasi gerekir. Sorun 6zel hukuk uyusmazliklar1 bakimindan ¢ok

daha fazla 6nem arz etmektedir; zira ceza yargilamalarinda ticretsiz avukattan yararlanma hakk1
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cok daha yaygin kullanilabiliyorken, ayn tespiti medeni yargi bakimindan yapmak miimkiin
degildir.

Bu kapsamda go¢men tarafin dava dilekgesi/cevap dilekgesi hazirlanmasinda, delilleri
sunma/ibraz siireclerinde ve tahkikat asamasinda karsilastigi usuli giicliiklerin {istesinden
gelmesi i¢in gerek profesyonel hukuki yardim alma gerekse terciimandan yararlanma gibi temel
yargisal haklar1 bulunmaktadir. Bu haklarin temin edilmesi, tarafi gdogmen olan yargilamalar
bakimindan adil yargilanma hakkinin tesisi i¢in zorunludur. Calismada bu kapsamdaki sorunlar

ve ¢Ozlim Onerileri lizerinde durulacaktir.
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YABANCI UYRUKLU KiSILERE TURKIYE’DE YAPILAN TEBLIGATLARDA
GUNCEL SORUNLAR VE COZUM ONERILERI

Buse Disel”

Kiiresel gociin etkilerinin ¢ok agik bir sekilde goriildiigii Ulkemizde, gegici siireligine
veya yerlesik sekilde yasayan yabanci uyruklu kisilerin sayisi, giinden giine artmaktadir. Bu da
gocle gelen yabanci uyruklu kisilerin hukuk uyusmazliklarda taraf olarak onceki yillara gore
daha yiiksek bir oranda yer almalarina sebep olmaktadir. Yargilamalarda, yabanci uyruklu
kisilere tebligatin nasil yapilacagi ciddi ve ¢oziilmesi gereken giincel bir sorun olarak karsimiza
cikmaktadir.

Tebligat, yargilamalar bakimindan temel yargisal haklardan olan hukuki dinlenilme
hakki ve adil yargilanma hakki ile dogrudan ilgilidir. Bir yargilamada hukuki dinlenilme
hakkinin saglandigin1 gosteren ilk unsur, ilgililerin yargilama ile ilgili bilgi sahibi olmasidir.
Bu bilgilendirme de kural olarak usiliine uygun yapilacak bir tebligatla saglanir. Ornegin, 6100
sayili Hukuk Muhakemeleri Kanunu’na gore, dava dilekcesinin davaliya teblig edilmeden
yargilama yapilmas1 veya tarafa durusma davetiyesi hi¢ veya usuliine uygun teblig edilmeden
durugma yapilmasi halinde, tarafin dogrudan bilgilenme hakk1 ve dolayisiyla hukuki dinlenilme
hakki ihlal edilecektir.

6458 sayil1 Yabancilar ve Uluslararast Koruma Kanunu’nun “Tebligat” baslikli 100.
maddesi ve Yabancilar ve Uluslararasi Koruma Kanununun Uygulanmasina Iliskin
Yonetmelik’in “Tebligat Islemlerine Iliskin Usil ve Esaslar” baslikli 120. maddesi uyarinca,
bu Kanun ve Yonetmelik kapsaminda yapilacak tebligat islemlerinde, 7201 sayili Tebligat
Kanunu hiikiimlerinin yani sira, 6zel bir tebligat ustlii 6ngoriilmiistiir. Ancak hukukumuzda
genel olarak yargilamalarda tebligatin Tiirkiye’de yapilmasi acisindan Tiirk vatandaslar ile -
diplomatik bir ayricaligi veya ozel bir durumu yoksa-yabanct uyruklu kisiler arasinda esasen
bir fark gozetilmemistir. Ozellikle bir yabanciya Tiirkiye’de bilinen en son adresine tebligat
yapilamamas1 halinde, hangi ustllerde tebligat yapilacagi, tebligatin sekli, bu kisilerin
adreslerinin mechul sayilmasinin sartlarinin neler olacagi, bu kisilere ilanen tebligat yapilmasi
halinde nelere dikkat edilmesi gerektigi konulari, uygulamada siklikla karsilasilan sorunlar

olmaktadir.

* Ars. Gor. Dr., Dokuz Eyliil Universitesi.
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Calismamizda, konuya iliskin muhtemel sorunlar ortaya konulduktan sonra,
Ulkemizdeki gbc¢ olgusu gercegi karsisinda, Ozellikle adli tebligatlarda, Tiirkiye deki
yabancilara tebligat yapilmasi gerekliliklerini karsilamakta zorlanan tebligat mevzuatimizdaki
diizenlemelerin yeterli olup olmadigi, bu konularda kanuni bir diizenlemeye ihtiya¢ olup
olmadig1 sorular1 cevaplandirilmaya ve degisiklik ihtiyact varsa ne yonde diizenlemeler

yapilabilecegi noktasinda ¢dziim Onerileri sunulmaya ¢alisilacaktir.
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YABANCI UYRUKLU KiSILERIN ARABULUCULUK SURECINDEKI DiL
PROBLEMI

Servet Kantarcioglu”

Arabuluculuk, giiniimiizde uygulamasi1 yaygm bir alternatif uyusmazlik ¢6ziim
yontemidir. Bunun bir sebebi, sliphesiz bazi uyusmazliklar agisindan arabuluculugun bir dava sarti
(HUAK m. 18/A) olarak diizenlenmesidir. Arabuluculuk, 6zel hukuk alaninda, kisiler arasinda
ortaya ¢ikan uyusmazliklarin, taraflarin bir arabulucu nezdinde karsilikli taleplerini ileri stirerek
aralarindaki uyusmazIiga iliskin bir uzlagsma saglama zemini olusturduklarit uyusmazlik ¢6ziim
yontemlerinden birisidir.

Ozel hukuk alaninda arabuluculugun uygulanmasina iliskin ustl ve esaslar 632i sayili
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nda diizenlenmektedir (HUAK m. 1/1).
Ayrica ayn1 Kanun’un kapsamina yabancilik unsuru tasiyan uyusmazliklar da dahil edilmistir
(HUAK m. 1/2). Bu durumda yabanci uyruklu Kkisilerin taraf oldugu o6zel hukuk
uyusmazliklarinda da ihtiyari veya zorunlu arabuluculuga gidilmesinde herhangi bir engel
bulunmamaktadir.

Yabanci uyruklu kisilerin arabuluculuk siirecine bagvurmalar1 halinde 6zellikle yabanci
dilden kaynaklanan sorunlar yasanabilecektir. Yargilama bakimindan, Hukuk Muhakemeleri
Kanunu’nda 6rnegin yabanci dilde yazilmig belgelerin terciimesinin mahkemeye sunulmasi
zorunlulugu (HMK m. 223), yabanci resmi belgelerin yetkili makamlar tarafindan onaylanmasi
(HMK m. 224), tamgin dinlenilmesinde (HMK m. 263) ve isticvapta (HMK m. 171) terciiman
kullanilmasi gibi hitkiimler yer almaktadir.

Hukuk Muhakemeleri Kanunu hiikiimlerinin 6zel hukuk uyusmazliklarinin dava yoluile
coziimlenmesi halinde uygulama alanmi bulacagi diisiiniildiiglinde, arabuluculukta tarafin
yabanci dil kullanmasi1 halinde nasil bir usal belirlenmesi gerektigi soru isareti olusturabilecektir.
Zira yabanci uyruklu kisilerin varligi ve topluma entegrasyon siireci hukuki iligkilere de yon
vermektedir. Bu iliskinin bir sonucu olarak yabanci uyruklu kisiler uyusmazligin tarafi haline
gelmektedir. Bu uyusmazligin arabuluculukta ¢odziimlenmesinde yabanci uyruklu kisinin
Tiirkge bilmemesi, konunun farkli bir boyutunu olusturmaktadir. Arabuluculuk siirecinde bir
tarafin veya taraflarin yabanci uyruklu olmasi ve Tiirk¢e bilmemesi hélinde arabuluculuk siirecinin

nasil isletilmesi, 6zellikle terciime ve terciiman masraflarinin nasil paylastirilmasi gerektigi 6nem

* Ar. Gor., Trabzon Universitesi.
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gostermektedir.

Bu durumda arabuluculuk siirecine taraflarin anlayabilecegi dilde bir yeminli
terclimanin katilmasi gerektigini diistinmekteyiz. Zira yabanci uyruklu kimselerin arabuluculuk
stirecinden haberdar olmalari, bu siirecte taleplerini dogru bir sekilde aktarabilmeleri, yine karsi
taraftan gelen talepleri anlayabilmeleri ve nihayet arabulucunun hazirlamis oldugu anlasma
veya anlasamama tutanaklarinin okunup anlasilabilmesi igin gereklilik arz etmektedir.

Arabuluculuk siirecine bir terclimanin déhil olmasi birtakim sorular1 da beraberinde
getirebilecektir. Ornegin, terciiman destegini kimin saglayacagi énemli bir sorudur. Zira bu
masraflar arabulucunun iicretine mi (HUAK m. 7) dahil edilecek; arabuluculuk siirecinden
sonra anlagilamamasi halinde basvurulacak yargilama bakimindan, yargilama giderinin bir
parcasi olarak mi1 goriilecek ya da terclimandan yararlanan kisiye mi yiiklenecektir? Ciinkii
nihayetinde burada bir 6zel hukuk uyusmazlig1 s6z konusudur. Bu konuda adli yardimdan
yararlanilabilir mi sorusu da incelenmelidir. Keza arabuluculuk siirecine terciimanin katilmasi
hélinde arabuluculuk siirecinin gizliliginin saglanmasina da dikkat edilmesi gerekir (HUAK m. 4).

Yabanci uyruklu kisilerin sosyal hayattaki varligi, onlarin hukuka iligkilere katilimini zorunlu
kilmaktadir. Esitlik ilkesi geregi yabanci uyruklu kisilerin de arabuluculuk siirecine esit sartlarda
katilmalar1 ve hukuk mekanizmalarinin bu amag¢ dogrultusunda tasarlanmalari gerekecektir. Bu
tasarlama mahkeme asamasinda Hukuk Muhakemeleri Kanunu’nda yapilmis olsa da,
arabuluculuk siirecinde nasil bir uygulama olacagi konusu belirsizlik tagimaktadir. Bu belirsizligin
basinda dil problemi gelmekte ve bunun asilmasi igin ¢6ziim Onerilerinin arabuluculuk asamasi
bakimindan da var olmasi gerekmektedir. Calismanin amaci, bu konuda¢6ziim onerilerinin

tartisilmasi ve gelistirilmesini saglamaktir.
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TURK GOC HUKUKUNDA REFAKATSIZ COCUKLARIN HUKUKI TEMSILI

Ahmet Kaan Yilseli®

Ulke sinirlarimizdan giren refakatsiz ¢ocuklar hakkinda uluslararast koruma
islemleriyle koruma ve bakim islemleri birbirinden ayr1 olarak es zamanlh yiiriitiilmektedir.
Refakatsiz cocuklar, tespit edilmelerinin ardindan saglik kontrolleri ve kimlik tespiti
islemlerinin akabinde kendileri i¢in uygun olan kurumlara yerlestirilmektedir. Cocuk Koruma
Kanunu hiikiimlerine gore haklarinda koruma karar1 verilerek kurum nezdinde koruma altina
almabilirler. Es zamanli olarak da uluslararas1 koruma basvurusunda bulunabilirler.

Refakatsiz cocuklar, kendilerine yasal olarak ya da 6rf ve adet geregi bakmakla ytikiimlii
yetiskin kisilerin himayesinden yoksun olduklarindan yapacaklar1 bagvurularda ve haklarinda
yapilacak hukuki islemlerde bir yasal temsilciye ihtiya¢ duyarlar. Cocuklara yasal temsilci
atanmasinda Tiirkiye’de 01.02.2017 tarihinde yiiriirlige giren Velayet Sorumlulugu ve
Cocuklarin Korunmas1 Hakkinda Tedbirler Yoniinden Yetki, Uygulanacak Hukuk, Tanima,
Tenfiz ve Isbirligine Dair Sozlesme hiikiimleri taraf olmasina bakilmaksizin tiim devletlerden
gelen cocuklar hakkinda uygulanacaktir. S6zlesmenin 3. maddesinin 1. fikrasi ¢ bendine gore,
vasilik, kayimlik ve benzeri kurumlar hakkinda sdzlesme uygulama alani bulmaktadir.
Sozlesmeye gore miilteci ¢ocuklar, iilkelerindeki karisikliklar nedeniyle yerlerinden edilmis
cocuklar ve mutad meskeni tespit edilemeyen ¢ocuklar hakkinda ¢ocugun bulundugu iilke
makam olarak Tiirk makamlar1 yetkilidir. Cocugun bilgilerinin tespit edilememesi halinde de
acil bir durumun varligi kabul edilerek m. 11 hiikmiine gore cocugun bulundugu iilke
makamlarinca her tiirlii tedbirin alinmas1 miimkiindiir.

Sozlesme hiikiimlerine gore, refakatsiz ¢ocuklara vasi, kayyim gibi yasal temsilci
atanmasina Tirk makamlarinca uygulanacak hukuk, kendi hukuku olan Tiirk hukukudur (m.
15). Refakatsiz ¢ocuklar hakkinda da uygulanabilecek olan Tiirk Medeni Kanunu (TMK) m.
404 hitkmiine gore vasi atanmas1 gerekli olan bir kisiyi tespit eden resmi makamlar, ilgili kisiye
vasi atanmasi i¢in mahkemeye basvurma zorunlulugu altindadir. Yetkili makam tarafindan
yasal temsilci atanana kadar, ¢cocugun uluslararast koruma ve diger ihtiyaclarinin yerine
getirilmesinde, ¢ocugun temsili icin TMK m. 420 hiikmiine gore vasi gibi gerekli yetkilere
sahip bir yetki belgesi ile gorevlendirilen yasal temsilci atanabilecektir. Refakatsiz ¢ocugun

tespit edilmesinden hemen sonra basvuru islemlerinin ve bu esnadaki bakim islemlerinin

* Ars. Gor., Istanbul Universitesi.
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yiiriitiilmesi i¢in temsil kayyimmi atanmasi da diisiiniilebilecektir. Ancak bu temsilcilerin
refakatsiz ¢ocuklarin 6zel ihtiyaglart ve yapilmasi gereken bagvuru islemleri hakkinda bilgi
sahibi olan kisiler olmalar1 gereklidir. Bu geregin saglanmasi igin, ilgili uzmanhga sahip
kisilerin yetistirilmesi ya da bu dogrultuda kurumlarin kurulmasi bir gerekliliktir.

Bir baska husus Yabancilar ve Uluslararast Koruma Kanunu (YUKK) m. 65 hiikmii ile
uluslararas1 koruma bagvurularin kisi tarafindan bizzat yapilmasi gerektiginin diizenlenmis
olmasidir. Refakatsiz ¢ocuklarin ilgili basvuruyu bizzat yapmalar1 ehliyet durumlar1 da
gozetildiginde miimkiin olmayabilir. Her ne kadar uluslararasi koruma basvurusunun herkesce
bizzat yapilabilecegi diizenlenmis olsa da ayirt etme giiciine sahip olmayan kiigiiklerden bizzat
basvurunun beklenmesi uygun degildir. Bu konuda refakatsiz c¢ocuklar igin atanacak
temsilcinin yardimiyla ya da temsilci tarafindan basvurularin yapilabilecegine iliskin
diizenleme yapilmalidir. Yasal temsilci atanmasiyla da cocugun tiim hukuki siireclerinin gerekli
sekilde takip edilecegi her zaman sOylenemeyecektir. YUKK m. 81 hilkmiine gore avukatlik
ticretlerini karsilama imkani bulunmayan basvuru sahiplerine, uluslararas: korumaya iliskin
islemleri hakkinda yargi 6niindeki basvurularinda avukat saglanabilmektedir. Ancak refakatsiz
cocuklarin ihtiyaglar1 uluslararast koruma hakkindaki yargi oniindeki basvurularla sirli
degildir. Refakatsiz ¢ocuklara tiim islemleri hakkinda yargi mercilerinde temsil edilmesi i¢in

avukat atanmas1 yoniinde yasal diizenleme getirilmelidir.
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THE MIGRATING TOURIST

Ozay Yildiz*

Pmar Isildar*

This paper reviews the relevant literature on tourism, culture and migration to theorise

a probable progression of a tourist turned migrant. At first stage, the self in a cultural centre is
granted order that protects from the chaos of nature, a singular meaning, attachment, identity
and purpose. In return, the individual is expected to perform and conform to the pre-established
rules of survival, the greater good. At the second stage, especially in the post-industrial society,
the centre periodically grants leave, so that the individual may find temporary relief, only to
return and resume their performance as a member of the collective. Tourism serves this purpose
by temporarily accommodating, entertaining and showing the visitors around, in different
cultural centres, inhabited by different peoples, shaped by different geographies. Once the self
is exposed to the other centre, cultural appropriation takes place. The lightest form is cultural
exchange, where some mutual appropriation takes place without any long-term changes.
Cultural divergence is where no compatibility, and thus no meaningful exchange takes place.
In case of dominance, the dominant culture imposes its cultural aspects to the subordinate one,
to assimilate. In some cases, the subordinate one may look up and aspire to the dominant culture
in a case of voluntary assimilation. Finally, the dominant culture may exploit the subordinate’s
cultural appearances. The highest form of cultural exchange is synthesis, or transculturation,
and a hybrid culture is formed that no longer carries the identities of involved cultures.
However, the cultural exchange that happens around tourism settings is purposefully staged, to
be entertaining, inauthentic and consumer oriented. This process also poses the clear risk of
commodifying, and/or exploiting the local culture, changing or degrading the meaning of
cultural products. At the third stage, some tourists start seeking more meaningful and authentic
experiences. Heavily disillusioned by the perceived inauthenticity of both their cultural centre
and the tourism offer, they struggle to infiltrate the back stages of the destination, in order to
desperately experience the local culture as it really is. The individual starts looking for
something more, elsewhere. This quest might be a conscious one, motivated by the apparent

realisation of loss of meaning and anomie, or coincidentally catalysed by a transformative

* Dr. Ogr. Uyesi, Dokuz Eyliil Universitesi.
* Dog.Dr., Dokuz Eyliil Universitesi.
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tourist experience. At this stage, the individual deeply wishes to leave their own cultural centre
to integrate with another and tourism is a facilitator of this quest. This search for meaning
outside one’s own cultural environment resembles a pilgrimage; time spent at the “elected
centre” is bliss and own cultural centre is exile. At the final stage, the seeker fully commits to
the newly elected centre for a permanent move, essentially turning into a migrant. In order to
fully integrate, one must voluntarily assimilate oneself. This migration decision and the
conversion process are mostly motivated by the subjective perception of the destination as a
pull factor, which may well be distorted, where idealisation or shrinification usually occurs.
The elected centre will approach the migrant differently than the tourist. Social capital at the

destination may ease the migration decision, however, this will negate the integration process.

Keywords: Tourism, Migration, Cultural Change, Appropriation, Authenticity.
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THE MIGRATION OF AZERBAIJANIS FROM ARMENIA IN 1988

Ganbar Iskandarli*

This abstract explores the significant migration event that took place in 1988 when a
substantial number of Azerbaijanis relocated from Armenia. Against the backdrop of the
escalating Nagorno-Karabakh conflict, this migration wave had profound socio-political
implications for both communities involved.

The study delves into the causes and consequences of this migration, examining the
historical context of the Nagorno-Karabakh conflict and the impact it had on the Azerbaijani
population residing in Armenia during the late 1980s. Analyzing primary sources, including
government records, testimonies, and media reports, sheds light on the factors that compelled
Azerbaijanis to leave Armenia.

The research explores the challenges faced by the migrating population, including the
displacement experience, resettlement issues, and the subsequent impact on their socio-
economic conditions. Additionally, the study considers the implications of this migration event
on the demographics and cultural dynamics of both Azerbaijan and Armenia.

By providing a nuanced understanding of the 1988 migration of Azerbaijanis from
Armenia, this research contributes to the broader discourse on forced migrations in the context
of regional conflicts. The findings offer insights into the complexities of population movements
during times of heightened regional tensions and their enduring repercussions on affected

communities.

Keywords: Displacement experience, Resettlement issues, Socio-economic conditions,
Demographics, Cultural Dynamics, Regional conflicts, Forced migrations, Population

movements, Regional tensions.

* Dokuz Eyliil Universitesi.
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GECiCi KORUMA STATUSUNDE BULUNAN YABANCILARIN SAGLIKLI
VE GUVENLiIi ORTAMDA CALISMA HAKKI: iISVERENIN iS SAGLIGI VE
GUVENLIGi ONLEMLERI ALMA BORCU CERCEVESINDE
DEGERLENDIRMELER

Dilek Dulay Yangin*

Gegici koruma statiisii mevzuatimizda ilk kez 6458 Sayil1 Yabancilar ve Uluslararasi
Koruma Kanunu ile diizenlenmis olup iilkesinden ayrilmaya zorlanmis, ayrildig: iilkeye geri
donemeyen, acil ve gegici koruma bulmak amaciyla kitlesel olarak veya bu kitlesel akin
doneminde bireysel olarak sinirlarimiza gelen veya sinirlarimizi gegen yabancilara saglanan
korumayi ifade etmektedir. Ulkemizde gecici koruma statiisiinde bulunan yabancilarin sayist is
giicli piyasasinda her gegen giin artmakta olup uluslararasi isgiicline iliskin politikalarin
belirlenmesi, uygulanmasi, izlenmesi ile yabancilara verilecek ¢alisma izni ve c¢alisma izni
muafiyetlerine dair is ve islemlerde izlenecek usul ve esaslari, yetki ve sorumluluklar1 ve
uluslararasi iggiicli alanindaki hak ve yiikiimliiliikleri diizenlemek amaciyla 2016 yilinda 6735
sayili Uluslararasi Isgiicii Kanunu yiiriirliige girmistir.

6331 Sayili Is Saghg ve Giivenligi Kanunu 4/I,(c) maddesi uyarinca isveren,
calisanlarin isle ilgili saglik ve gilivenligini saglamakla yiikiimlii olup gecici koruma altinda is
giicli piyasasina dahil olan yabanci calisanlar dil ve diger kiiltiirel meseleler géz Oniinde
tutuldugunda is saglig1 ve giivenligi bakimindan 6zel politika gerektiren risk grubu arasinda yer
almaktadir. Konuya iliskin yapilan arastirmalarda yabanci isciler bakimidan dile hakim
olmamanin biiyiik bir sorun teskil ettigi, isverence mevzuat kapsaminda verilen is sagligi ve
giivenligi egitimlerinin tam olarak anlasilamadigi ve iscilerin mevzuat kapsaminda sahip
olduklar1 haklara iliskin yeterli bilgiye sahip olmadiklari tespit edilmistir. Onemli 6lgiide saglik
riskleri iceren ve 3-D olarak vasiflandirilan kirli ve tehlikeli islerde istihdam ediliyor olma bu
caligsan kesiminin is kazasina maruz kalma riskini artirict 6nemli bir faktoér oldugu gibi etnik
kokene dayali olarak ayrimcilik yahut tacize maruz kalma ise bu kisiler bakimindan bir
psikososyal risk etmeni olarak karsimiza ¢ikmaktadir.

Yabanci iscilerin is saglig1 ve giivenligi bakimindan arz ettikleri 6zel durum uluslararasi
belgelerde de gbz 6niinde tutulmus ve bu calisan kesiminin saglikli ve giivenli ortamda ¢alisma

hakkina sahip olduklar1 gerek Gozden Gegirilmis Avrupa Sosyal Sarti gerekse Uluslararasi

* Dog.Dr., Celal Bayar Universitesi.
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Calisma Orgiitii 151 Sayili Tavsiye kararinda agikca hiikme baglanmis; maruz kalabilecekleri
risklerin 6nlenmesi bakimindan her tiirlii 6nlemin alinmasi gerektigi ifade edilmistir. Yine
Birlesmis Milletler Tiim Gé¢men Iscilerin ve Ailelerinin Haklarinin Korunmasina Dair
Uluslararas1 S6zlesme’de de yabanci isgiler ile ilgili devletin vatandaslar1 arasinda fazla mesai,
caligma saatleri, hafta sonu tatili, iicretli tatil, glivenlik, saglik, is iliskisinin sona erdirilmesi ile
bu terimin kapsami i¢ine giren ulusal yasa ve uygulamalarda yer alan diger ¢aligma sartlari
bakimindan ayrim gozetilmeyecegi ortaya konulmustur. “Uluslararas1 Go¢” sempozyumunda
0zel bir risk grubu olarak gecici koruma altinda bulunan yabanci ¢alisanlarin saglikli ve glivenli
bir ortamda ¢aligma hakki ulusal ve uluslararasi diizenlemeler goéz Oniinde tutularak

degerlendirilecek, sorunlu alanlar tespit edilerek ¢6ziim Snerileri sunulmaya calisilacaktir.

Anahtar Kelimeler: Gegici koruma statiisii, is sagligi ve glivenliginde 6zel risk gruplari,

igverenin gozetme borcu.
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ULUSLARARASI iSGUCU KANUNUNUN UYGULANMASINA DAIR
GETIRILEN YENILIKLER
Ozgiir Hakan Cavus*
Tirkiye’nin uluslararasi isgiicii politikalarin belirlenmesi, uygulanmasi, izlenmesi ile
yabancilara verilecek ¢alisma izni ve ¢alisma izni ile ilgili uygulamalara dair is ve islemlerde
izlenecek usul ve esaslari, yetki ve sorumluluklar1 ve uluslararas: isgiicli alanindaki hak ve
yiikkiimlilikleri diizenlemek amaciyla 13.08.2016 tarihli ve 29800 sayili Resmi Gazete’de
yayinlanan 6735 sayili Uluslararas Isgiicii Kanunu yiiriirliige girmistir. S6zkonusu 6735 sayil
Kanun’un yiiriirliige girmesi ile birlikte Yabancilarin Calisma Izinler Hakkinda Kanun
yiiriirliikten kaldirilmistir. Ancak Uluslararasi Isgiicii Kanunu’nun 25. maddesinde yer alan
Kanun’un uygulanmasina iligkin esaslar1 belirlemek amaciyla ¢ikarilacagi belirtilen
yonetmelik ¢ikarilmadigi i¢in 29.08.2003 tarih ve 25214 sayili Resmi Gazete’de yayimlanan
Yabancilarm Calisma Izinleri Hakkinda Kanun’un Uygulama Yonetmeligi yiiriirliikte
kalmistir. Daha sonra ¢ikarilmasi beklenen Uluslararasi Isgiicii Kanunu Uygulama Y énetmeligi
02.02.2022 tarihli ve 31738 sayili Resmi Gazete’de yayimlanarak yiiriirliige girmis ve
Yabancilarm Calisma Izinleri Hakkinda Kanunun Uygulama Yonetmeligi yiiriirliikten
kaldirilmistir. 02.02.2022 tarihinde yiiriirliige giren Uluslararasi Isgiicii Kanunu Uygulama
Y onetmeligi, uluslararasi isgiicii politikalarinin belirlenmesi kapsaminda; 6zellikle yurti¢inden
veya yurtdisindan yapilan ¢alisma izinleri bagvurular ile uygulamadan kaynaklanan sorunlarin
coziimlenmesine iliskin yeni diizenlemeler getirmistir.
Calismamizda mevzuat tlizerinden karsilastirmalar yapilarak yeni diizenlemeler

degerlendirilmis ve sorunlara yonelik ¢6ziim onerileri sunulmustur.

* Dog. Dr., Celal Bayar Universitesi.

63



Dokuz Eyliil Universitesi Uluslararast Go¢ Sempozyumu

ZORUNLU GOCTEN GONULLU iIKAMETE: OSMANLI TRABZON’UNU YURT
EDINEN KOLELER

Ash Ozcan*
Gog ve kolelik insanlik tarihi kadar eski iki 6nemli olgu olup hemen her cografya ve
donem bu iki olguya da sahitlik etmistir. Hatta go¢ ve kolelik, icinde barindirdig: siirecler
acisindan zaman zaman birbirine benzemistir. Bilindigi gibi Osmanli Devleti siyasi ve
ekonomik konjonktiir baglaminda koleligi benimsemis ve koleler bu devlet i¢cin 6nemli bir
ekonomi kaynagi haline gelmislerdir. Baslangigta savaslar sonucu elde edilerek kolelestirilen
insanlar, savaglarin azalmasiyla satin alma ve kagirma yoluyla kdlelestirilmeye baslamistir.
Genellikle Kafkas cografyasindan getirilen bu insanlar Osmanl topraklarina geldiginde ¢cogu
zaten koledir. Ancak devletin kolelestirme siirecine dahil olmamasi kéleligin siirdiiriilmesinde
aktif rol oynamadigi manasina gelmemistir. Bu cografyadan getirtilen kdlelerin pazarlarda ya
da bireyler arasinda alim satima konu olmasi Osmanli Devleti’nde aktif bir kole ticaretinin
gelismesini saglamistir. Arz talep oraninin artmasi kole ticareti ile ugrasan insanlar vasitasiyla
ve zaman igerisinde ¢ok sayida insanin memleketlerinden koparilmasina neden olmustur. Bu,
bir sekilde kolelestirilen insanlarin zorunlu olarak da baska memleketlere goc¢ ettirilmesi
manasina gelmistir. Deniz yolu ya da kara yoluyla getirilen bu insanlar talebe gére Osmanli
cografyasina dagitilmiglardir. Kole olarak gelen kisiler kendi ait olduklar1 topraklardan
koparildiklar1 zaman hem memleketleri ile hem de aileleriyle olan baglarini da biiytik 6l¢iide
koparmiglardir. Mevcut veriler 1s18inda zaman zaman kagmaya calisan kdlelerin mensup
olduklar1 ailenin kétii davraniglarindan bir kagis mi yoksa iilkelerine ve ailelerine duyduklar
0zlemi gidermeye yonelik bir kacis mi1 gerceklestirdiklerini agiga ¢ikarmak miimkiin olmasa da
iilkesine donmeyip azat edildikten sonra da kalmaya devam edenlerin varligi dikkate
alindiginda f{ilkelerinden uzakta olmay1 igsellestirdikleri ve arttk donmeyi istemedikleri
anlasilmistir. Diger taraftan bakildiginda ise heniiz yedi yasindayken kdle olarak Trabzon’a
getirilen bir ¢ocugun kendi evini ve ailesini bulmaya yonelik bir amag¢ tasimayacagi da
muhtemeldir. Zira kole olarak gelen insanlarin pek ¢cogu zaman igerisinde dahil edildikleri
kiiltiirle biitiinleserek, mensup olduklar: ailenin bir ferdi haline gelmislerdir.
Bu ¢alismada kolelerin ticarete konu edilirken ayni1 zamanda goce de konu edildikleri
hususu tartisilacak, XVII. yiizyila ait Trabzon ser’iyye sicillerinden elde edilen veriler 1s18inda

Trabzon’a daha c¢ok hangi bolgelerden kole gogiiriildiigii tespit edilecektir. Bu insanlarin

* Dr.Ogr.Uyesi, Karadeniz Teknik Universitesi.
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Trabzon’a kendilerinden 6nce gelmis olan kolelerle iletisime gegip gecemedikleri, dolayistyla
bu iletisimden dogan siirecin bir sonucu olarak, kiiltiirlerini ve geldikleri bolgede olan
akrabalariyla olan iliskilerini siirdiirlip siirdiiremedikleri hususlar1 ser’iyye sicillerinin satir

aralarindan okunacaktir.

Anahtar Kelimeler: Gog, Koélelik, Trabzon, XVIL. Yiizyil, Ser’iyye Sicilleri
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ULUSLARARASI KORUMA BASVURU SAHIPLERININ CALISMA iZNi
BASVURULARINDA BEKLEME SURESI: KARSILASTIRMALI BiR INCELEME

Aleyna Sezen*

Uluslararas1 koruma basvuru sahipleri, 6458 sayili Yabancilar ve Uluslararasi Koruma
Kanunu (YUKK) m. 89/4 ve 6735 sayili Uluslararas: Isgiicii Kanunu (UIK) m. 17 uyarinca
uluslararasi koruma bagvurusu tarihinden alt1 ay sonra ¢alisma izni veya ¢alisma izni muafiyeti
almak icin bagvurabilirler.

Avrupa Birligi mevzuatinda, Kabul Kosullar1 Direktifi (Reception Conditions Directive
(2013/33/EU)) m. 15 ile iiye devletlerin uluslararasi koruma bagvurusunun yapildig: tarihten
itibaren en ge¢ dokuz ay igerisinde isglicii piyasasina erisimini saglayacagi diizenlenmistir.
Cogu iiye devlet, Tiirkiye gibi alt1 ay veya daha kisa bir bekleme siiresini benimsemistir. Isvigre
Yabancilar Yasasinin (Utldnningslag (2005:716) calisma izinlerini diizenleyen 6. boliimiine
bakildiginda ¢alisma izni basvurusu i¢in herhangi bir siire sarti 6ngoriilmedigi ve uluslararasi
basvurusu yapildig1 anda isgiicii piyasasina erisimin saglanabilecegi goriilmektedir. italya’da
ylrirlikkte olan 18.08.2015 tarihli 142 numarali kanun hiikmiinde kararnamenin (Decreto
legislativo 18 agosto 2015, n. 142) 22. maddesine gore uluslararasi koruma basvurusunun
sunulmasindan itibaren altmis giin sonra calisma hayatina katilmak miimkiindiir. Alman Iltica
Kanunu (AsylG) 61/2 uyarinca ise basvurudan ii¢ ay sonra c¢alisma iznine basvurulabilir.
Belgika’da ise 29.10.2015 tarihli kraliyet kararnamesi uyarinca daha once alti ay olarak
belirlenmis olan siire basarili entegrasyon sansini artirmak amaciyla bekleme siiresinin acilen
kisaltilmas1 gerektigi gerekcesiyle dort aya indirilmistir. Fransa’da da tipki Tirkiye’deki gibi
alt1 aylik bir siire sart1 ongoriilmiistiir. (Code de l'entrée et du séjour des étrangers et du dro&t
d'as&le, Art. L554-1)

Uluslararast koruma bagvuru sahiplerinin isgiicii piyasasina erisimine iligkin
diizenlemelere bakildiginda, herhangi bir siire sarti belirlenmemesi veya bu siirenin kisa
tutulmasinin temel nedeni olarak potansiyel uluslararasi koruma statii sahipleri olan
bagvurucularin, topluma hizli bir sekilde entegrasyonunun saglanmasi gosterilebilir. Kars
goriis olarak, uluslararasi koruma bagvurularinin ¢alisma izni almak amaciyla koétiye
kullanilmasimin engellenmesi amaciyla bu silirenin uzun tutulmasi gerektigi ileri siiriilebilir.

Kanaatimizce, kotiiye kullanima iliskin endiseler de gozetilerek, YUKK ve UIK ’te dngoriilen

* Av., [zmir Barosu.

66



Dokuz Eyliil Universitesi Uluslararast Go¢ Sempozyumu

stire sinirlamasi timden kaldirilmamali ancak uluslararasi koruma basvuru sahiplerinin
ekonomik bagimsizliklarini saglamalari, Tiirkiye’de kayit dis1 galismanin azaltilmasi ve basarili

bir entegrasyon stireci i¢in kisaltilmalidir.
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INTERNATIONAL MIGRATION IN LIGHT OF THE IMPACT OF
GLOBALIZATION

Selmani Hayette*
Khiari Ryane

Migration is a human population characteristic that involves moving from one place to
another either in search of a better life or fleeing from a bad situation, this demographic
characteristic of the right to move has been recognized worldwide for more than a quarter of a
century within the Universal Declaration of Human Rights.

From an economic point of view, organized migration can have a large positive impact,
both on the societies from which it emigrates or to which it emigrates, including the transfer of
skills and the enrichment of cultures, the United Nations estimates that the number of migrants
in the world has reached the limits of 200 million people, but as much as migrants contribute
to building host societies, it represents a loss of human resources for the countries from which
they emigrate, which is known as the migration of minds and skills.

Migration can also cause political, economic, or social tensions in the countries to which
it migrates, which has made the issue of international migration move to the forefront of
national and international concerns, and incoming migration has become a matter of concern in
an increasing number of countries, which has led these countries, especially in recent years, to
tighten procedures towards migrants and asylum seekers.

One of the approaches raised by the issue of migration is the extent to which it is affected
by the phenomenon of globalization, especially since they constitute two interrelated concepts
that have contributed to shaping the world we live in today, as they have affected and changed
the political, social, and economic landscape of different countries and regions. Migration refers
to the movement of people from one country to another, while globalization refers to the
integration of economies, cultures, and societies around the world.

These two concepts are closely linked because migration is often a result of
globalization, and as countries become more interconnected and interdependent, people are
more likely to move across borders in search of better opportunities or to escape political or

social unrest.

* Prof Dr., Badji Mokhtar Universitesi.
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On this basis, the topic of the impact of migration on globalization is a complex and
multifaceted one that has been debated for many years, with some arguing that migration and
globalization are positive forces leading to economic growth and prosperity, while others see
them as having negative consequences, such as brain drain and the exploitation of low-wage
workers. This topic requires a careful study of the positive and negative effects, as migration
can lead to increased remittances as a positive result, and it can also lead to brain drain.
Similarly, while globalization can lead to increased trade and economic growth, it can also lead
to the exploitation of low-wage workers and environmental degradation, and it is essential to
balance the positive and negative effects of migration and globalization to ensure sustainable
economic growth and development.

Through this study, we will try to highlight the aspects of the relationship between
globalization and migration, and search for the consequences, whether positive or negative, by

answering the following question: To what extent does globalization affect migration?

Keywords: Migration, Globalization, Economy, Financial Transfers, Workers.
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PROTECTING THE AFRICAN REFUGEE IN LIGHT OF INTERNATIONAL
DOCUMENTS

Ismahene Gueroui*

The African continent suffers from many crises, whether related to armed conflicts,
economic crises, or environmental disasters, which has caused many citizens in these regions
to try to flee to other safer and more stable countries, which has made the number of African
refugees continue to increase in particular.

In North African countries, including Algeria, for example.

The African refugee is protected under several agreements, including global
international agreements, namely the Geneva Refugee Convention of 1951 and its Additional
Protocol of 1967, the African Convention of 1969, as well as the Addis Ababa Document on
Refugees and the Forced Displacement of Populations in Africa of 1994.

Accordingly, the problem presented in this lecture is:

How effective are international documents in protecting African refugees?

Keywords: the Geneva Refugee Convention of 1951 The African refugee_ Additional
Protocol of 1967 _the African Convention of 1969.

* Prof Dr., Badji Mokhtar Universitesi.
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CLIMATE CHANGE, GENDER AND MIGRATION IN THE YILO KROBO
DISTRICT IN THE EASTERN PART OF GHANA
Prinscilla Nkansah*
This paper examines the impacts of climate change on livelihoods and migration
patterns in the Yilo Krobo district of Ghana. Since farmers in dry areas of Africa, especially the
eastern and northern of Ghana greatly depend of rain-fed agriculture, they are mostly affected
by the changes in temperature and rainfall patterns. Recurrent drought usually leads to food
insecurity, as a result of weak adaptive capacity. Due to this, local farmers usually adopt to
migration as their adaptive strategy. Yet there is little understanding of the relationship between
gender and climate-related migration. The paper examines the gendered dynamics of both the
impact of climate change on livelihoods as well as climate related migration in the Yilo Krobo
district in the eastern part of Ghana. The study will deepen our understanding of the relationship
between climate change and migration flows in Ghana. It will help broaden our understanding
of the linkages between migration and gender. Finally, this study will help to identify effective
strategies for policy makers on migration in the Yilo Krobo district and the nation at large.

Keywords: climate change, migration, gender.

* Ghana Universitesi.
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CRISIS UPON CRISIS: A REFLECTION ON GREECE’S REFUGEE RANGES
AND GENDER EQUALITY CHALLENGES
Rippy Das*

The gender dynamics or regimes in both the countries of origin and the countries of
destination significantly shape women refugees’ experiences. It is vital to highlight that gender
regimes affect both men and women. However, women have often been marginalised when it
comes to the displacement process. Therefore, it is imperative to understand the experiences of
refugee women who find themselves on the periphery of social, political, and economic arenas.
Over the past ten years, migration to Greece has drastically changed. During the 2015-2016
refugee crisis, the country was considered the key entry point for the European Union (EU).
The situation for refugees travelling to Greece became more complicated following the EU-
Turkey agreement of 2016, particularly for women. Women refugees encounter distinctive
challenges because of their status, gender, and social roles. Even after receiving refugee status,
female refugees face different problems in Greece and are left without support, prompting them
to leave the country. The government has stopped enacting gender-based policies and
programmes recently which were already limited.

Within this approach, the following research analyses Greece as the main instance to
highlight the challenges encountered by women refugees before, during, and following their
displacement. The policies that are currently in place for female refugees are further
investigated in the research. The study primarily gathered data from field research conducted
recently in Greece. Secondary data are collected from the different international organisations
and websites that publish yearly data on refugees such as the United Nations High
Commissioner for Refugees (UNHCR), the International Organisation for Migration (IOM) and
the European Commission. The approach used to address the questions is grounded in
qualitative research methods. To gather qualitative data from primary sources, the study
primarily relies on in-depth interviews conducted with twenty-five refugees, various experts
and representatives of non-governmental organizations (NGOs). The purposive sampling
method has been used to gather the qualitative data which entails obtaining information from
specific target groups which are female refugees and working for female refugees in the
humanitarian field in Greece. The research design uses the phenomenological method to

conduct a qualitative study, exploring the real-life encounters related to a specific phenomenon.

* Doktora Ogrencisi, Hindistan.
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It is essential to comprehend the circumstances to formulate improved approaches that can
effectively tackle the specific requirements and obstacles faced by women who have sought
refuge in the country. This will assist decision-makers in integrating valuable insights and

determining the most effective approaches to address challenges related to women.

Keywords: Crisis, Women, Gender Equality, Refugees, Greece, Challenges.
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TOWARDS A NON-HEGEMONIC UNDERSTANDING OF GENDER AND
MIGRATION: A CRITICAL INTERSECTIONAL LENS TO REFUGEE POLICIES
AND PROGRAMMES IN EUROPEAN FRAMEWORKS

Nihan Duran*

Despite the remarkable change in the demographic gender- composition of asylum-
seekers and refugees in Europe in the aftermath of the so-called 2015 Refugee Crisis, there is
still the prevailing issue of the lack of a gender- and diversity-sensitive perspective in refugee
policies and programmes, which result in the diverse issues of refugee women cast into
marginalization and exclusion. Given that forced migration has historically been interpreted
through the framework of male experience, policies, and programs concerning refugees tend to
either overlook the gendered aspects of migration or the framing may be in a nature that
reproduces hegemonic gender-inequalities, through normative visions regarding gender roles
and relations. A critical intersectional analysis also reveals that the policies and programmes
concerning refugee women also display a racialized picture of the refugees, which aggravates
refugee women’s predicament in destination countries. When combined with the challenge that
the so-called “white” feminist agenda may disregard for the intersectional issues related to race,
ethnicity, and citizenship in their advocacy and agendasetting, a normative, as well as an
empirical and methodological inquiry towards developing a non-hegemonic and intersectional
understanding of gender and migration become imperative. By highlighting how the gendered,
racialized, and Eurocentric nature of existing refugee policies and programmes fall short to
successfully target the diverse issues of refugee women, this paper aims to discuss the ways to
be able to develop critical methodological tools and advocacy mechanisms to address the
pressing issues of gender, diversity, and inclusion in European frameworks today. To do so,
this paper refers to the empirical evidence collected via the qualitative research conducted in
Germany with refugee women from Syria since early 2017. After sharing the insights from the
field and drawing attention to the powerasymmetries in knowledge- and policy-making, this
paper aims to encourage further debate on how to bring forth the diverse experiences of refugee
women, especially of those that are systematically under-represented within the research and
policy circles, so that a nonhegemonic understanding of gender and migration may be
developed, epistemic justice can be maintained, and corresponding gender and refugee policies

and programs would be inclusive and empowering.

* Doktora Ogrencisi, Almanya.
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UNRAVELING THE SOCIAL MEDIA DYNAMICS OF SYRIAN
INTEGRATION IN TURKEY: INSIGHTS FROM THE SYRIAN COMMUNITY
Muhammed Zeyn*

This study delves into the impact of social media on the perceptions and discussions
surrounding Syrian integration in Turkey. Through in-depth interviews with 15 Syrians residing
in Istanbul, this research employs thematic analysis to explore their perspectives and
interactions on various social media platforms such as Facebook, Twitter, Instagram, and
Telegram. The interviews uncover a nuanced relationship with social media, where online
spaces serve as avenues for connecting with their community and preserving cultural identity.
Simultaneously, these platforms expose them to racist rhetoric and negative narratives that cast
Syrians in an unfavorable light.

The study reveals the influence of negative social media campaigns on both online and
oCline interactions, contributing to feelings of insecurity and exclusion. However, it also
highlights the empowering role of supportive online communities that oCer solace to Syrians.
The research sheds light on the challenges posed by the “spiral of silence™ eCect, the
manipulation of facts, and the marginalization of Syrians through online narratives.
Furthermore, it examines the dominance of political figures and opposition voices in shaping
online discussions.

To navigate these complexities, respondents adopt selective engagement or
disengagement strategies across diCerent platforms. The paper investigates how social media
can both facilitate Syrian integration and pose risks that threaten its progress. It calls for a
discourse on countering disinformation and establishing an inclusive digital legal framework.
Ultimately, this research aims to present significant findings from the interviews, highlighting
the intricate and multi-dimensional role of social media in shaping Syrian experiences of

integration within Turkey's evolving intricate social landscape.

Keywords: Social media, Syrian integration, Turkey, online narratives.

* Oxford Universitesi.
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QUESTIONING THE DIASPORA: THE ROLE OF TURKIYE AS A STATE IN
MANAGING THE RIGHTS OF TURKISH PEOPLE IN EUROPEAN COUNTRIES

Mehmet Refik Korkusuz*
Seyma Ayyildiz*

The categorization of Turkish individuals residing in Europe as a cohesive community
has been thoroughly explored in academic literature. This discussion is intricately connected to
the appeal of the diaspora concept, and employing the Turkish diaspora appears to be pragmatic.
Nevertheless, this idea poses a difficulty for migration scholars as it neglects to recognise the
intricate realities found in field research, such as the variable composition of diasporic
communities, the changing patterns of migration, and the distinct attributes of immigrants. The
primary objective of this study is to examine the social, cultural, and economic ties that Turkish
migrants in Europe form with both the host country and Tiirkiye. The existing literature
indicates that the standard definition of diaspora is insufficient for comprehending the
significant population of individuals of Turkish descent residing in Europe. Diaspora, in its
classical sense, refers to the dispersion of individuals or their ancestors from their original
homeland to foreign regions. These individuals retain a collective memory of their homeland
and feel alienated by their host society. They view their ancestral homeland as their ideal home
and are committed to its maintenance and prosperity. They continue to have personal or
vicarious connections to their homeland, which shapes their ethno-communal consciousness
and solidarity. In this research on the socio-political connection between Tiirkiye and the
diaspora, we separate this definition from modern diaspora definitions. This is because, the
initial expression of this phenomenon does not align with the current concept of diaspora and
does not shed light on the ongoing experiences and changes of the Turkish people. Diasporans,
who primarily exist as people within modern diasporas, face challenges in maintaining
connections and actively participating in the host society. They build their position in society
and their connection to society by adhering to universal values and human rights. Nevertheless,
this contemporary viewpoint fails to fully appreciate the interrelationship and linkage between
migrants and the states of both their host and home countries. This research primarily focuses

on the impact of state policy design on altering the dynamics between the homeland and the

* Prof.Dr., Dokuz Eyliil Universitesi.

* Dr., Bogazici Unviersitesi.
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diaspora. The initial round of discussion will focus on elucidating the role played by Turkish
associations. The relationship between the Turkish State and NGOs is crucial in order to
observe the necessity of an organised civil society to address the legal procedures that Turkish
individuals encounter in host nations. Next, we will examine the significance of Turkish state
institutions in the European setting for overseeing the citizenship rights of Turkish communities
residing in their host countries and Turkey. Both conversations demonstrate the Turkish-origin
individuals' anticipation for the Turkish state to safeguard their rights, both in Europe and
Turkey. This study contends that Turkey should provide Turkish migrants with the same rights
and protections as its own citizens, rather than regard Turkish people as a diasporic collective
that can be mobilised solely for the benefit of the Turkish State. Consequently, they require a
comprehensive viewpoint that focuses on the conditions that arise post-diaspora in the field of

migration studies.

Keywords: Diaspora, Turkish origin migrants, Post-Diasporic Conditions.
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THE IMPACT OF THE 2022 MIGRATION CRISES ON THE MIGRATORY
DISCOURSES ADOPTED BY THE EUROPEAN PARLIAMENT
Elif Cetin*
Zeynep Giinsal*
When Russian forces started invading Ukraine on February 24, 2022, one of the most
immediate and dramatic outcomes of the war involved masses of forcibly displaced people
moving in the direction of the EU, which also turned into a highly important focal point of
public and political discussions within the EU and its Member States. For the 4 million
Ukrainians fleeing the war, returning back to their homes within a foreseeable future was out
of the question and this reality was an important factor motivating the EU to activate the
temporary protection mechanism for these forced migrants. Despite the activation of the
Temporary Protection Directive, migrant arrival rates in 2022 remained significantly high,
which also involved a considerable increase in irregular border crossings where 331,400 people
arrived irregularly to the EU (Frontex n.d.). Unexpected increase in the number of migrant
arrivals within a relatively short time period became a clear challenge for the EU to manage,
thus leading to the framing of forced migrant arrivals to the EU during 2022 as a crisis (IOM
n.d.). The 2022 migration crisis generated significant public and political debates by also
increasing the salience of migration in the EU political agenda where different EU institutions,
EU Member States, the press, and the EU public all paid increased attention to migration.
Against this background, this paper seeks to identify discursive frames used during the
2022 migration crisis and also investigates the reasons that led to the emergence of a variety of
different discursive frames in the European Parliamentary debates towards forcibly displaced
persons. The European Parliament (EP) has been one of the key EU institutions where the
Members of the European Parliament (MEPs) from different sides of the political spectrum all
took part in debates and discussions about the migration crises. It is hoped that a thorough
analysis of the discussions carried out within the European Parliament, which is an important
EU institution, during the migration crisis would help reveal the key issues that were prioritised
by different MEPs regarding the management of the migration crisis and shed light on the extent
to which these priorities overlapped with and/or differed from each other. By adopting

discursive institutionalism as the theoretical lens, this paper investigates how migration crisis

* Dr.Ogr.Uyesi, Yasar Universitesi.
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was approached dominantly by different political party groups and the factors that might have
played a role in transforming this challenge into a crisis.

Keywords: Migration; forced migrants; European Parliament; political discourses; discursive
institutionalism.
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AVRUPA BIiRLiGi HUKUKUNDA iSLETMELERIN YERLESME
OZGURLUGUNE VERGILENDIRME YOLUYLA MUDAHALENIN SINIRLARI
Ozgecan Gok*
GIRIS

Ulkeler arasinda mal, insan ve sermaye akisinin her gecen giin artmasi, kiiresellesmenin

ve gelisen teknolojinin dogurdugu sonuglardan sadece biridir. Avrupa Birligi’nin de
kurulmasinin temelinde bu realite dikkate alinmakta; iiye iilkeler dl¢eginde mallarin, kisilerin
ve sermayenin serbest dolasimimin saglandigi genis bir ekonomik alan olusturulmasi
yatmaktadir. Avrupa Birligi giimriik sinirlar igerisinde serbest dolagimin saglanmasinin dolayl
ve zorunlu bir sonucu birlik icerisinde yerlesme 6zgiirliigiiniin taninmasi olmustur. Yerlesme
ozgurliigii, kisi ve sermaye unsurunun belirli Olglilerde bir araya gelmesinden olusan ve
ekonominin vazgeg¢ilmez unsuru olan “isletmeler” a¢isindan da kabul edilmektedir. Devletlerin
egemenlik hakkindan kaynaklanan vergiler ve vergilendirme yetkisi, birlik ig¢erisinde temini
istenen yerlesme Ozgiirliigii bakimindan miidahale niteligi tagiyabilmektedir. Nitekim Avrupa
Ekonomik Toplulugu’ndan bu yana vergiler, istenen hedeflere ulagilabilmesi i¢in uyumlastirma
gerektiren en 6dnemli konulardan biri olmustur. Avrupa Toplulugu Anlasmasinin 43’lincti,
Avrupa Birligi’nin Isleyisi Hakkinda Anlasmanin 49’uncu maddesinde diizenlenen yerlesme
ozglirliigii ve bu ozgiirliige kisitlayan miidahaleler Avrupa Birligi Adalet Divanin1 Kararlarina
stkca yansityan konulardir. Bu bakimdan tebligde Avrupa Birligi Adalet Divani’nin verdigi
giincel bir 6n karar 1s18inda (C-431/21) isletmelerin yerlesme o6zgiirliigiine ve kisilerin sinir
Otesi girisimlerine vergilendirme yoluyla miidahale noktasinda ne gibi uygulamalarinin s6z
konusu olabildigi ve bu uygulamalarin Divan tarafindan yerlesme Ozgiirliigii ile nasil

bagdastirildigi ele alinacaktir.

YONTEM

Tebligin hazirliginda nitel arastirma yontemi kullanilmaktadir. Avrupa Birligi
Mevzuati, Avrupa Birligi Adalet Divan1 Kararlar1 ve 6rnek kararin konusu bazinda uygulama
alan1 bulan Alman vergi mevzuati ile birlikte konu degerlendirilecek ve Avrupa Birligi

icerisinde isletmelerin yerlesme 6zgiirliigline vergisel miidahalenin sinirlar1 yorumlanacaktir.

* Ars.Gor.Dr., Dokuz Eyliil Universitesi.
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Bremen Vergi Mahkemesi, Avrupa Birligi’nin Isleyisi Hakkinda Anlasma’nin 267’ nci
maddesi uyarinca siir otesi is iligkilerinde vergi kaydi tutma yiikiimliiliiklerine uyulmamasi
sonucu vergiye tabi gelir lizerinden alinan ek ytlikiimliiliiglin isletmelerin yerlesme 6zgiirliigiine
dlciisiiz bir sinir getirip getirmedigi ile ilgili on karar verilmesi talebinde bulunmustur. On
karara konu olayda X GmbH & Co. Komandit Sirketi, Bremen Vergi Dairesi tarafindan
incelemeye tabi tutulmaktadir. Sirketin komandite ortagr X, merkezi Almanya’da bulunan bir
limited sirkettir. Komanditer ortag1 Y ise, Hollanda'da yerlesik bir sirkettin tek hissedaridir ve
Almanya'da kurulu X'in sermayesinin %100'tine dolayl1 olarak sahiptir. Avrupa Birligi Adalet
Divani bu olayda oldugu gibi, bir sirketin karar ve faaliyetleri {izerinde belirleyici bir etkiye
sahip olma durumunu yerlesme ozgirligi ile iliskili degerlendirmektedir (Hornbach-
Baumarkt, C-382/16, paragraf 28).

Alman Vergi Usul Kanunu’nun (Abgabenordnung) 90’mct maddesi kapsaminda
miikellefler ve ilgili kisiler, vergi idaresi ile isbirligi yapmakla ylikiimlidiir. Bremen Vergi

Idaresi Y’ nin bu kapsamda sundugu bilgi, belge ve aciklamalar1 yetersiz goriip sinir
otest is iligkileri bakimindan vergi kayd: tutma ytikiimliiliikklerine uymadig1 gerekgesi yaptirim
niteliginde bir ek mali yiikiimlilik uygulamistir. Divan daha 6nce, Impresa Pizzarotti
(C558/19, paragraf 24) kararinda mukim bir sirketin, karsilikli bagimlilik iligkisi iginde —fakat
yerlesik olmayan bagka bir sirkete saglanan olagandisi/karsiliksiz avantajlarin sirketin karina
eklenmesini Ongdéren mevzuatt yerlesme Ozgiirliigline iligkin bir kisitlama olarak
degerlendirmistir.

On karar konusu olay kapsaminda Divan tarafindan olgiiliiliik ilkesi temelinde
degerlendirme yapilmaktadir. Vergi belgeleme yiikiimliiliiglintin is iliskilerinin "dogas1 ve
icerigi" ile ilgili oldugu, igbirligi 6devinin asir1 idari kisitlamalara sebebiyet vermeyecek sekilde
diizenlenmesi gerektigi; olayda isbirligi 6devinin, giidiilen amaca ulagsmak i¢in gerekli olanin
otesine gecmedigi tespit edilmektedir. Bu ytlikiimliiliige uyulmamasinin yaptirimi niteligindeki
ek vergi yiikiimliiliigii bakimindan ise -her ne kadar bu husus {iye devletlerin egemenlik alanina
dahil olsa da- vergi alanindaki yaptirim diizenlemelerinin AB hukuku kapsaminda
uyumlagtirilmadigi dikkate alinarak yerlesme Ozgiirliigiiniin zedelenmesine yol agmayacak

sekilde belirlenmesi gerektigi sonucuna ulasilmaktadir.
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BEYIN GOCUNU TERSINE CEVIRMEDE VERGILENDIRMENIN ARAC
OLARAK KULLANILMASI (MEVCUT DURUM ONERILER)

Burcu Demirbas Aksiit*

GIRIS

Vergilendirme yetkisi mali amagla kullanilabilecegi (gelir saglama amaciyla) gibi
ekonomik, sosyal, kiiltiirel alanlarda sonug elde etmek i¢in mal amag disinda da kullanilabilir.
Ekonomik istikrar1 saglamak, gelir ve servet dagilimindaki adaletsizlikler engellemek ya da
niifus politikasina iliskin amaglar1 gergeklestirmek icin yapilan vergilendirilme mali amag
disinda yapilan vergilendirmeye 6rnektir. Vergilendirme ile bir davranisin 6zendirilmes veya
caydirilmas1 miimkiin olup, yonlendirici vergilendirme yontemleri kullanilarak istenilen sonuca
ulagilmaya calisilmaktadir. Belli bir davranista bulunmasi istenen Kisilere vergi kolayliklari
saglanarak kisilerin 6demesi gereken vergi yiikleri hafifletilebilir veya sifirlanabilir. Bu
kapsamda nitelikli is giicii gogiiniin engellenmesi icin de vergilendirmenin kullanilmasi- vergi
alanindan yararlanilmasi miimkiindiir. Nitekim nitelikli is giiciiniin bagka iilkelere go¢ etmes o
tilkenin beseri sermayesinde azalmaya yol agmaktadir. Go6¢ eden nitelikli is giiciine sahip
Kisiler, egitim aldiklar1 veya vatandasi bulunduklar iilkede becerilerini degerlendirmek yerine
baska tilkelere gog¢ ederek orada bilgi, beceri ve tecriibelerini kullanmaktadir. Bu da gog edilen
iilkenin ekonomisine katki saglamaktadir. Bilgi, beceri ve tecriibenin elde edildigi tilke
bakimindan ise beseri sermayenin kaybina yol agmakta ve iilkenin ekonomik biiyiimesini
olumsuz etkilemektedir. Nitelikli is giictine sahip Kisilerin gé¢ etmesi ve gé¢ etmesi durumunda
da iilkeye geri donebilmesi igin vergilendirmenin yonlendirici etkisinden faydalanilabilir.
Tebligin konusunu nitelikli is giici gé¢tinii tersine ¢evirmede vergi alaninda mevcut olan ve
yapilabilecek diizenlemeler olusturmaktadir.

YONTEM

Calismada nitel degerlendirme yontemi kullanilmistir. Bu konuda uluslararasi alanda
gelistirilen yaklagimlar ve gelismis iilke uygulamalari dikkate alinmakta ve bu iilkelerde hangi
araglardan yararlanildig: belirlenmektedir. Tiirk Vergi Sistem’nde mevcut vergi kolayliklarinin

etkileri bu yoniiyle degerlendirilmekte; ¢oziim onerilerine yer verilmektedir.

* Ars.Gor.Dr., Dokuz Eyliil Universitesi.

83



Dokuz Eyliil Universitesi Uluslararast Go¢ Sempozyumu

BULGULAR ve SONUC

Nitelikli is gilicinlin gogiiniin, beyin gogli kavramiyla ifade edildigi goriilmektedir.
Uluslararas1 Go¢ Orgiitii (IOM) tarafindan hazirlanan Gog Terimler Sozliigii'nde beyin gogii
kavrami; “Egitim gormiis ve yetenekli Kisilerin mense iilkelerinden diger bir iilkeye, mense
ilkenin beceri kaynaklarinda azalmayla sonuglanacak sekilde go¢ etmesi” olarak
tanimlanmaktadir. Ayni s6zliikte beyin gogili kazanimi-tersine beyin gogiine (brain gain-reverse
brain drain) ise, “egitimli ve yetenekli kisilerin hedef iilkeye go¢ii” olarak yer verilmektedir.
Beyin goclinii etkileyen ana etken bir tilkedeki vergi oranlarinin yiiksekligi veya Kisiler
tizerindeki vergi yiikii olmamakla birlikte (beyin gogiine iliskin ana etkenler genel olarak,
ekonomik istikrarsizliklar, diisiik ticret, baska tilkelerdeki elverisli yasam sartlari, tilke yonetimi
vb. olarak belirtilmektedir) vergilendirme alaninda yapilan/yapilacak bazi diizenlemelerle,
mevcutta {ilkede olan nitelikli is giliciinii tutabilmek veya baska tilkelere giden nitelikli is
gliciinii geri getirebilmek igin olumlu adim atilmis olacaktir.

Beyin gdcii veren iilkenin go¢ eden kisilere yatirim yapmasindan yola ¢ikarak, gog eden
Kisilerin gelirler tizerinden ek bir vergi alinmasi fikri ortaya atilmistir. Bu vergi Bhagwat vergisi
olarak literatiire girmis ancak uygulamasi olmamistir. Avrupa’daki iilkelere bakildiginda
nitelikli is giictinii tilkelerine gekmek i¢in 6zel sartlari tasiyan kisilerin (bir uzmanliginin olmasi,
tilkede belli siire ikamet etmis olmasit veya edecek olmasi gibi ayrica sartlar getirildigi
gortilmektedir) elde ettikleri gelir tizerinden farkli oranlarda (% 30, 40, 50 g b ) vergi istisnasi
uygulandigr goriilmektedir. Tirk Vergi Sisteminde beyin goégiinii tersine gevirmek igin
uygulanan dogrudan bir vergi politikasi olmamakla birlikte nitelikli is giictinii tesvik etmeye
yonelik olarak nitelendirilebilecek vergi istisna ve indirim diizenlemeleri (teknoloji gelistirme
bolgelerindek vergisel tesvikler, sosyal ag saylayicilarina yonelik vergi istisnasi, Tiirkiye’den
verilen ancak yurtdisinda yararlanilan bazi hizmetlere yonelik vergi indirimi gibi)
bulunmaktadir. Ancak bunlar disinda, yurt digina nitelikli is giictiniin gé¢ etmesini engellemek
veya goc eden nitelikli is giiciinii lilkeye dondiirmek i¢in (diger kosullarin iyilestirilmesine
iliskin 6nlemlerin yaninda) vergi hukuku alaninda daha etkili 6nlemler alinmasi gerektigi

distiniilmektedir.
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DEMOKRATIK DEVLETIN GUVENLIK ENDiSESi DOGRULTUSUNDA
GOC ILE IMTIHANI
Nimet Yagcr*

Insan haklar1 standardinin hatir1 sayilir bir diizeye ¢iktig1 mevcut donemde séz konusu
goc ve goegmenlik oldugunda bu standartlarin gercevelendirdigi kesin bir sonuca erismek
miimkiin goriinmemektedir. Bunun 6nemli bir nedeni iilkelerin sinir giivenligini saglama,
ekonomik istikrar1 siirdiirme ve demografik dengeyi koruma gibi istekleri dogrultusunda
egemenlik yetkilerini kullanirken go¢menlerin merkezde oldugu insan haklar1 krizlerine
sebebiyet vermeleridir.

Uluslararas1 hukuk i¢in go¢ ve gogmenlik, yeni ele alinan bir mesele degildir. Bu konuda
1951 tarihli Cenevre Sozlesmesi ve Miiltecilerin Hukuki Statiisiine Iliskin 1967 Protokolii de
onemli bir gostergedir. Diger yandan “geri gdndermeme” ilkesi gibi hali hazirda uluslararasi
bir teamiil oldugu kabul edilen ilkelerin de literatiir ve uygulama tarafindan siklikla altinin
cizildigi goriilmektedir. Fakat bu diizenlemeler iltica talebinde bulunulan iilkenin siginmayi
kabul etmesi ve siginmaciya yonelik muamelesi bakimindan ilgili tilkeye kesin sorumluluklar
yiikleyememektedir. Ciinkii siginmacilarin kabuliine iliskin zorlayici1 bir girisim, devletlerin i¢
hukukuna iligkin bir mesele olmasindan kaynakli egemenlik yetkisine yonelik bir miidahale
sayilacaktir. Bu nedenle de gé¢ ve gogmenlere yonelik i¢ hukuka dair uygulamalar ilkesel
sOylemlerden 6teye gidememektedir. Fakat “Gogmen Yiizyil1” olarak adlandirilan yirmi birinci
yiizyilin hali hazirda bir¢ok go¢ akinina gebe oldugu goz oniine alindiginda egemenlik yetkisi
ve insan haklar1 arasindaki bu meselenin gérmezden gelinmesi miimkiin degildir.

Kabul etmek gerekir ki konunun mutlak bicimde insan haklarinin korunmasi temelinde
ele alinmasi, ulus devletin egemenlik yetkisinin tamamen g6z ardi edilmesine neden olacaktir.
Bununla birlikte i¢ giivenligin saglanmasi i¢in devletin otoritesini sinirsiz mahiyette kullanmasi
ise agir insan haklar ihlallerine sebep olabilecektir. Dolayisiyla siklikla 6zgiirliik ve glivenlik
iliskisinde atifta bulunulan denge yaklagiminin burada da dikkate alinmas1 gerekmektedir. Aksi
halde Agamben’in literatiire kazandirdig1 ve egemenin sahip oldugu 6ldiirme veya yasatma
yetkisi ile belirsizliklerle miicadele etmek zorunda birakilan kisiyi ifade eden Roma Hukuku

kavrami1 olan Homo Sacer, giinlimiizde go¢menler {izerinde hayat bulacaktir.

* Ars.Gor., Dokuz Eyliil Universitesi.
85



Dokuz Eyliil Universitesi Uluslararast Go¢ Sempozyumu

Bu durum egemen devletin insan haklari ihlallerinden sorumlu tutulmasinin yani sira
ihlallere gerekg¢e olarak sundugu giivenligin de arzu ettigi seviyeye ulasmasini engelleyecektir.
Oyle ki alinan tiim dnlemlere ragmen go¢ dalgas1 artmakta ve kat1 dnlemler dzellikle yasadis
gocli tesvik etmektedir. Boylece gdo¢cmenlerin bulunduklari iilke i¢in giivenlik zafiyeti
olusturma ihtimalleri artmaktadir. Adeta kendini gerceklestiren bir kehanete doniisen bu
durumda alinan kat1 6nlemlerin problemi ortadan kaldirmak yerine problemi goriinmez kildig:
anlasilmaktadir. Bununla birlikte temel hak ve 6zgiirliiklere hukuki teminat saglayan devletlerin
insan haklarim1 koruma yoniindeki sorumlulugunun miiltecileri de kapsayip kapsamadigi
konusu da insan haklar1 ideali ve egemenlik yetkileri ekseninde ayri bir tartisma konusu
yaratmaktadir.

Devletlerin vatandaglarinin gilivenligini saglamaya yonelik sorumluluklari ve bu
dogrultuda sahip olduklar yetkileri yadsinamaz. Ancak insan haklar1 anlayisinin geldigi bu
noktada go¢menlere yonelik alinan giivenlik Onlemlerinin insan onuru goézetilerek
sekillendirilmesi gerekmektedir. Diger yandan devletler tarafindan alinan bazi Onlemler
incelendiginde goriinlirde olagan olmalarina ragmen bu Onlemlerin gd¢menlere yonelik
kisitlayict politikalar ile ayrimer ve yildirict hedefler giitttigii goriilmektedir. Bu ¢aligmada ise
insan haklarina dayali demokratik devletlerdeki i¢ giivenlik gerekgesiyle alinan dnlemlerin
ozellikle ¢ekirdek haklardan yasama hakki, masumiyet karinesi ve temel haklardan savunma

hakki bakimindan go¢ ve gogmenler tizerindeki etkisi iizerinde durulacaktir.
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JAPAN'S SOCIO-ECONOMIC CHALLENGES: EXPLORING THE ROLE OF
IMMIGRATION IN THE 21ST CENTURY

Meltem ince Yenilmez*
Hiroshi Yoshida*
Fengming Chen*

Japan faces numerous complex social, cultural, and economic issues in the early years
of the twenty-first century. Japan's economic performance during the second part of the 20th
century has been largely attributed to the underlying assumptions that many of these issues
raise. Japan's worldwide standing has been damaged and many of the economic benefits of
"Japan Inc." and the "economic miracle" have been undone by 20 years of lacklustre growth
rates that followed the burst of the "bubble economy.” Domestic politics in Japan are similarly
plagued by a sense of stagnation, as the public's trust in the country's democratic institutions is
weakened by a string of inept administrations and prime minister resignations.

Immigration's effects on the economy are contingent upon the features of the receiving
nations. In nations like the USA, Australia, Canada, and the UK, immigration has had a
favourable impact. The purpose of this essay is to show how immigration might also be
advantageous for Japan. The major obstacle to enacting inclusive policies in Japan is the deeply
ingrained cultural perception that immigrants are intruders rather than equals deserving of the
same rights as Japanese citizens.

Japan's labour market is experiencing a shortage of supply due to an ageing population,
causing the country's economy to perform below potential. Japan should seriously consider the
realistic alternative of allowing more immigrants to fill available positions to balance supply
and demand. Japan's output capacity will decrease if it doesn't accomplish this, which will lower

its competitiveness and productivity and harm the country's economy.

Keywords: Economic challenges, Immigration, Labor market, Japan.

* Prof Dr., Demokrasi Universitesi.
* Prof.Dr., Tohoku University.
* Asst.Prof., Tohoku University.
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(UN)SETTLING SPACES: NAVIGATING THE POLITICS OF WAITING
AND REDEFINING HOME FOR REFUGEE WOMEN

Roshni Sharma*

Refugee women experience a complex interplay of challenges, resilience, and agency
in the context of forced displacement. They often find themselves in protracted periods of
waiting, caught between past traumas and uncertain futures. Within this liminal space, they
negotiate not only physical displacement but also psychological and emotional upheavals. Both
the period of waiting and the construction of home highlights the complex intersections of
power, identity, and belonging within both the home and the host country. The passing of the
Citizenship Amendment Act of 2019, has given some hope to the Pakistani Hindus seeking
refuge in India, but their wait to claim citizenship remains uncertain. In the light of this, the
paper thus explores how the politics of waiting and the uncertainty of the lives of Pakistani
refugees, they start to redefine homes within the constricted spaces available to them.

Based on qualitative methodology and analysis, this paper attempts to examine how
Pakistani Hindu refugee women construct the meanings of home amidst the temporal and
spatial uncertainties of ‘being neither here nor there’ (Raheja, 2018). It would reflect on how
these refugee women navigate the dynamics of (un)settling spaces, as they continue to redefine
their notion of homes in spaces which are unknown to them. The paper, thus, strives to
encompass the experiences, struggles, and strategies of these women who are in a state of limbo,
awaiting resolution or decision on their status or rights. Interesting here to note is that though
some lose hope in their journey of waiting to (re)define home, while for others waiting does not
destroy their hope.

The paper would examine the intersections of gender with ethnicity, caste, nationality,
and belonging, illuminating the differential impacts of displacement on the Pakistani Hindu
refugee women. By centering the voices and experiences of refugee women, this paper
underscores the importance of recognizing their agency and amplifying their narratives in
academic discourse, as in the process of prolonged waiting to become citizens of the Indian

state, their lives become uncertain.

Keywords: Refugee Women, Pakistani, home, waiting, spaces, intersectionality.

* Asst.Prof., St. Joseph's Universitesi, Hindistan.
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EUROPEAN UNION’S EXAMPLE OF GENUINE RESPONSIBILITY
SHARING VIA FISCAL POLICIES FOR UKRAINIAN REFUGEES

Ulug ilve Yiicesoy*

There is refugee and migration challenge among the World due to the various reasons
such as climate change, wars, invasion of one country of another country etc. This problem
triggered many structural, political, economical, social disputes in the hosting and transition
countries. Refugees have been facing and have been copying with huge problems such as
exploitation, labor slavery, forcing to prostitution etc. On the contrary European Union
countries shows an example of solidarity with Ukrainian refugees.

As of the invasion of Ukraine by Russia more than eight million of men, women,
children of Ukrainian people had to replace and had to arrive in European Union Zone.
Overwhelming majority of the Ukrainian refugees still have been living in EU. However EU
tries to give quick responses to Ukrainian refugee crisis by adopting new plenty policies and
legislations Ukrainian refugees have been copying with certain challenges, especially women
and children.

The aim of this paper demonstrates the EU’s quick responses to Ukrainian refugees from
the aspect of European Union tax policies. This study reveals the flexibility of EU’s fiscal
structure by taking, studying taxation policy and legislations of European Union for Ukrainian
refugee crisis.

Due to the historical, cultural and politic bounds with Ukraine EU calls the refugee labor
as a contribution to EU economy. Many examples can be given for what Eu did for Ukrainian
refugees from the scope of fiscal policy.

Our study based on data, researches that issued by EU, OECD, UN and legislation of
EU. Many plans, acts, treaties have been implemented such as Service Points in Warsaw for
Ukrainian refugees as employment opportunities, Cohesion’s Action for refugees, Treaties for
the avoidance of double taxation of Ukrainians, Memoranda of Understanding, incentives for
business for the employment of Ukrainian refugees.

European Union’s member states demonstrated as a citadel of solidarity for Ukrainian
refugees and gave quick responses for the influx of Ukrainian refugees. European Union

consecutively faced the Ukrainian refugee crisis after the Covid 19 Crisis. This influx of

* Dr. Ogr. Uyesi, Lefke Avrupa Universitesi.
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refugees coincided with the last phase of easing and the lifting of the fiscal, economic measures
for Covid 19. This study tries to show how tax policies, fiscal polices becomes a versatile tool
for a refugee crisis in the middle of European Union as converting a contribution to EU
economy.

European Union’s quick response with flexible fiscal structure, implementations and
polices to Ukrainian refugee crisis can be described as a contemporary example of genuine
responsibility sharing due to the close bounds with Ukraine and the citadel of solidarity on the
contrary of unexplored of refugee law and poor implementation of solidarity to the other

refugees in EU.
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MIGRANT SMUGGLING IN ALGERIA

Aissa Maiza*
Soumia Chakri*

The phenomenon of migrant smuggling is considered one of the new methods of
organized crime that aims to make money from migrants without providing any security
guarantees about the smuggling process.

The international community has given the utmost importance to the crime of smuggling
because it differs from other crimes, as the smuggled person becomes subject to the smuggling
network and surrenders to it, which loses most of his rights and makes him vulnerable to
extortion, contempt, and violations. Physical, moral, and even sexual exploitation, which may
amount to trafficking in organs. This crime is also considered one of the new ways invented by
criminal gangs to make money.

Therefore, the international community took a set of measures to protect this vulnerable
group, which was forced to migrate for livelihood, social, or security reasons, and was only able
to do so illegally through these criminal networks.

Due to its strategic location, Algeria suffers greatly from this phenomenon, as it is a
country of origin, export and transit for legal and illegal immigrants, so it has developed a
strategy that includes legal and procedural aspects, both internally and internationally.

The article presents the concept of the crime of smuggling through its legal definition
in Algerian legislation, then presents its relationship with similar terms such as illegal
immigration, asylum, and human trafficking, and then presents the most important
characteristics and characteristics of the crime of smuggling in the first axis. Then the reality of
migrant smuggling in Algeria is presented in the second section. The third axis presents the
national strategy to reduce the smuggling of migrants to and from Algeria. Finally, the

conclusion was presented, which includes the most important results and recommendations.

* Prof.Dr., Algeria Djelfa Universitesi.
*Dr., Algeria Setif-2 Universitesi.
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INTERNATIONAL AND REGIONAL EFFORTS TO COMBAT ILLEGAL
IMMIGRATION

Abubekir Yahya*

Illegal migration is a global phenomenon facing the international community in general

and Algerian society in particular. It has become a serious threat to the source, transit and
receiving states. As the number of illegal arrivals increases, as well as its negative cross-border
effects as well as its links to organized crime, trafficking in human beings and drugs.
Mechanisms must be put in place to combat them And respond to them through various national
or international deterrence and preventive measures, through concerted efforts, in cooperation

with all states, to enact laws punishing irregular departure from the country of origin.

Keywords: Illegal migration, international efforts, regional efforts.
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SOLIDARITY AND DEROGATIONS IN EU ASYLUM LAW: A CASE STUDY
Sevgi Cilingir*

EU asylum law is shaped under the Area of Freedom, Security and Justice (AFSJ), the
main policy area formerly known as Justice and Home Affairs. Through progressive
amendments of the founding treaties, decision-making in this policy field, which includes both
legislative and non-legislative acts, has become more or less communitarised. However,
member states have been reluctant to give up sovereignty in this area. Therefore, both primary
and secondary law demonstrate more intergovernmentalism than supranationalism, in the
procedural criteria for adopting legal measures as well as flexibility in their enforcement.

This tension may be observed in the existence of solidarity as a member state obligation
together with the option of derogations, found in specific provisions of EU primary and
secondary law instruments. Although this is not unique to AFSJ, it captures the precariousness
of member state cooperation under EU rules, which is part of the greater problem in creating,
implementing and sustaining a common asylum policy.

This study analyses the use and application of solidarity and derogation clauses in EU
founding treaties through the case study of EU emergency relocation mechanism
(EU 2015/1601), created in response to the Syrian refugee crisis of 2015. How provisions of
primary law on solidarity and derogations take place in secondary law, and were interpreted by
the Court of Justice of the EU will be explained in context of the tension between member states

and the Commission, leading to new developments in EU case law.

Keywords: EU law, Lisbon Treaty, Asylum, Derogation.
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THE FINAL DEAL ON THE EU’S NEW PACT ON MIGRATION AND
ASYLUM: WHAT IT BRINGS FOR THE FUTURE?
Gozde Kaya*

Migration has always been one of the key areas in international relations. The
significance of this field has dramatically increased following the Syrian civil war in 2011
particularly for the neighboring countries of the region as well as the Member States of the
European Union (EU). Besides that, the EU countries have recently undergone the experience
of hosting a large volume of Ukrainian asylum seekers who have fled the war and rushed into
the EU’s territory immediately after the Russian invasion in February 2022.

The EU legislators have for a long while been engaged in efforts to revise the existing
legal instruments in the migration and asylum field especially the Dublin mechanism which
remained quite inadequate for addressing the massive migration flows and challenges the EU
have faced within the last decade. Hence, the European Commission introduced a
comprehensive legislative package for the reform of the Common European Asylum System
(CEAS) in 2016 which also covered the Dublin IV Regulation proposal to replace the former
one. Yet, the new Dublin proposal could not succeed due to unsettled political deadlocks and
controversies among some members of the Union. A couple of years later, the European
Commission introduced a new set of legislative reforms and submitted the Union’s new Pact
on Migration and Asylum on September 23, 2020 which was considered by this institution as a
‘fresh start’ to reformulate the whole process after all. After a long period of negotiations,
finally the EU legislators have reached a political agreement on the main aspects of the Pact
and approved the provisional deal on December 20, 2023 which is considered as a historic
moment for the enactment of these reforms.

Yet, this paper seeks to question whether or not and to what extent the new Pact and the
accompanying legislative package can fully and effectively address the deficiencies existing
within the CEAS. While doing that, the main focus will be put on the ‘flexible solidarity
mechanism’ and the proposal for a Regulation on Asylum and Migration Management which
have already started to be subject to significant criticisms in the literature. To that end, the paper

will particularly analyze the structure covered under the new solidarity mechanism alongside
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with its capacity to bring forward a fair responsibility sharing among the Member States of the
EU.

Keywords: The European Union, Migration, Asylum, New Migration Pact, Dublin system.
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MAPPING OUT DISPARITIES IN THE EUROPEAN UNION’S RESPONSES
TO SYRIAN AND UKRAINIAN REFUGEE CRISES

Irem Askar Karakir*

Fulya Akgiil Durakcay*

Irregular refugee flows have always constituted a serious concern for the European

Union (EU). It has been thirteen years since the starting of the Syrian Civil War and the number
of displaced Syrians reached over 14 million (UNHCR 2024). While the Syrian refugee crisis
was unfolding, Russian invasion of Ukraine in February 2022 has led to the emergence of an
additional refugee crisis: the Ukrainian refugee crisis. The number of displaced Ukrainians
reached nearly 6.5 million (UNHCR 2024). Since then, the EU has been coping with both
refugee crises. In the case of Syrian refugees, the EU have preferred to deliver humanitarian aid
to those countries hosting the largest number of Syrian refugees such as Tiirkiye, Lebanon and
Jordan and to control irregular Syrian refugee flows through agreements like the 2016 EU-
Turkey deal rather than providing legal grants. In contrast to the case of Syrian refugees, EU
member states largely provided Ukrainian refugees legal protection in the form of temporary
protection. In this regard, while the EU has demonstrated its full commitment to 1951 Refugee
Convention (Geneva Convention) in the case of Ukrainian refugees, similar adherence cannot
be observed in terms of Syrian refugees. The aim of this study is to identify the responses of
the EU institutions and EU member states to Syrian and Ukrainian refugee crises. By analyzing
the EU's strategic choices -providing humanitarian aid and controlling irregular flows in the
Syrian context, versus granting legal protection to Ukrainian refugees- this research aims to
find out the underlying factors driving these divergent responses. The methodology employs a
comprehensive review of EU policy documents, and selected discourses of the key political
figures in EU member states. Through a comparative analysis, this study sheds light on the
EU’s contrasting policies and the geopolitical, social, and economic considerations influencing
the divergent responses towards these two refugee populations. The scientific contribution of
this study lies in its critical analysis of the EU's response mechanisms to refugee crises, offering
insights into the complex interplay of international obligations, domestic pressures, and foreign

policy objectives.

Keywords: European Union, Refugee Crisis, Syrian Refugees, Ukrainian Refugees
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IMMIGRANT ENTREPRENEURSHIP: THE CASE OF SYRIAN
IMMIGRANT ENTREPRENEURS IN TURKEY
Giiliizar Kurt Giimiis”
Yusuf Giimiis*
Gokce Aslan*

There is a fast-groving immigrant population especially in developing countries, and
specificaly in Tiirkiye with 3.4 million people. Syrian immigrants whose arrival to Turkey has
increased since 2011 due to Syrian war constitute the group with the highest number in Turkey
in 2023 as 3.3 million immigrants under UNHCR mandate (UNHCR, 2024). The provinces
with the higher number of Syrian immigrants are Istanbul, Gaziantep and Sanliurfa respectively.
The provinces with the least number of Syrian refugees, in order from least to most, are Tunceli,
Bayburt, Hakkari, Artvin, and Igdir.

Although most studies in the literature focus on the negative effects of asylum and
immigrants; the impact of immigrants on business life and their place in commercial life is also
an important research question.

This study aims to investigate the presence of Syrian immigrant entrepreneurship in
Turkish business life for 2017-2023 period. To this end; the number of companies they
established, the total capital amounts in the companies they are partners in and the sectors in
which they operate were examined.

The results reveal that; total number of companies established by Syrian entrepreneurs
in Turkey during the analyzed period is 4984. The total founding capital of companies owned
or partnered by Syrian entrepreneurs reached 1.8 billion TL, and the share of Syrian
entrepreneurs was over 70% on average.

The cities where Syrian entrepreneurs established the most companies were Istanbul,
Mersin, Hatay, Bursa and Antep, respectively. More than half of the companies established by
Syrian entrepreneurs in Turkey were established in Istanbul.

No commercial activity was found in 51 provinces, consistent with the provinces with
fewer Syrian immigrants. Among these cities, the highest average founding capital was

recorded in Hatay.
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Syrian immigrant entrepreneurs generally prefer to establish their companies as a
limited liability company. The capital of Syrian immigrant entrepreneurs in these companies is
1.2 billion TL.

The share of Syrian entrepreneurs in limited liability companies is considerably higher
than the share of Syrian entrepreneurs in corporations.

The first two sectors most preferred by Syrian entrepreneurs are serviceoriented and
constitute 60% of the total established companies. The sectors where no companies have been
established are the activities of households as employers and the activities of international
organizations and representatives. Activities of Syrian entrepreneurs can be found in all sectors
other than these sectors. The share of Syrian entrepreneurs in the founding capital in the mining
and quarrying, public administration and defense, and compulsory social security sectors is
below 50%. Capital shares in all other sectors are higher than 50. The highest share is in the
water supply, sewerage, waste management and improvement activities sector with 81 %.

As a result, it can be said that Syrian immigrant entrepreneurs provided 1.8 million TL
capital inflow to the Turkish economy by establishing approximately 5000 companies in the
2017-2023 period, established their enterprises mostly in Istanbul and Mersin, and preferred
founding limited liability company as the company type and wholesale and retail trade as the
sector.

The policy makers can use the results to determine the place of Syrian immigrant
entrepreneurs’s place and effect on Turkish economy.

Further studies should focus specifically on the importance and contribution of the
goods and services that Syrian entrepreneurs provide and their companies’ positive impact on

unemployment.

98



Dokuz Eyliil Universitesi Uluslararast Go¢ Sempozyumu

HEALTH RIGHTS OF REFUGEES AND ASYLUM SEEKERS IN TURKEY
AND GERMANY: A COMPARATIVE STUDY
Ferit Cagdas Sahan*

International immigration law is gaining importance as the number of refugees increases
daily. Turkey and Germany have become attractive destinations for refugees, with both
countries hosting millions of individuals. However, the question of whether these refugees and
asylum seekers have access to fundamental rights, especially the right to health facilities,
remains unanswered.

The objective of this paper is to analyze and compare the domestic laws of both states
concerning the right to access health facilities from the perspective of refugees and asylum
seekers. International immigration laws will also be analyzed to assess the quality of
implementation of health rights in both states. Furthermore, the paper will explore which
regulations could be implemented or amended to provide better access to health rights for
refugees.

The methodology employed is interdisciplinary research in comparative law, which
seeks to improve the understanding of immigration law and rules related to health rights through
a detailed analysis of the legal doctrines and legislations governing the subject.

This research will compare and analyze the fundamental differences between German
and Turkish legislation. It will evaluate the effectiveness of the legislation in the chosen
countries and suggest more appropriate ways to improve the health rights of refugees and
asylum seekers. This will be achieved by examining the rules closely from a practical
perspective to determine their impact on disputes. Data for this research is gathered from the
literature of both Turkey and Germany, leading case studies reported in international newspaper
articles, and documents and decisions by authorities and hospitals.

The findings suggest that substantial changes are needed in Turkish legislation to update
the law in accordance with the capacity of the total number of refugees. Specifically, the vast
number of refugees requires a specific status for individuals to provide them with fundamental
rights. The determination of refugee status is an issue that leads to refugees and asylum seekers
being excluded from national health systems. German legislation, with its historical experience
in hosting refugees and asylum seekers after natural and social disasters, could serve as a model

for Turkey. Turkish law may consider the German example to detail its legislation for the
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advancement and determination of refugee status, thereby providing impartial access to health
rights.

Keywords: Refugees, Asylum Seekers, Health Rights, Comparative Study, International
Immigration Law, Access to Health Facilities, Refugee Status.
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ASYLUM IN EGYPT BETWEEN CONSTITUTIONAL PROTECTION AND
THE POLITICAL FLUCTUATION
Abdelrahman Mohamed Sayed Ali*

Egyptian constitutions stipulate the right of asylum to a foreigner and prohibit the
extradition of political Asylums. While, the constitutional articles - originally - regulates the
rights and duties of citizens, although this articles was the only exception to Egyptian
constitutions, as it regulates a constitutional right for foreigners.

Egypt has a long history of protecting foreign refugees throughout the ages. However,
the growth of this role had been linked to the climax of the national liberation phase of many
countries of the Third World, particularly the African countries, during the second half of the
twentieth century, and then this role began to decline since the seventies of that century.

However, the rapid and radical political upheavals witnessed in the Arab region during
the “Arab Spring”, contributed to a significant increase in the numbers of refugees, as well as
changed the official position of them by changing the ruling political system.

This study tries to combine two approaches: one of them is the theoretical approach,
which studies the constitutional and legal texts organizing the rights of refugees in Egypt, and
the other is factual approach, which examines various factors affecting the presence of refugees
in Egypt, by comparing between the two main periods; “the national liberation era” & “The
post-Arab Spring era”

If it is easy to track the constitutional and legal texts that regulate the rights and duties
of refugees in Egypt, however the factual study, with its dynamics, represents an undeniable
burden for any researcher, and despite this the study seeks to liberate from the shackles of
normative theoretical research to the horizons of behavioral and realistic to understand the
different factors that affected refugees in Egypt.

Finally, the study aims mainly to examine the possibility of providing a safe and neutral
environment for refugees residing in Egypt, in order to avoid the scourge of internal or external

political fluctuations that may threaten their security or stability.
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CLIMATE MIGRANTS AND BURDEN SHARING APPROACH IN THE
CONTEXT OF INTERNATIONAL LAW

Basak Kaya*

In today's global world, people have had to leave their places as a result of events related

to climate change. Especially since the 1980s, the issue of climate migrants has begun to attract
attention internationally. In the report published by the World Bank in 2021, it is predicted that
more than 216 million people may be forced to migrate due to climate impact by 2050. Various
solution proposals are put forward so that climate migrants, who do not have any legal status
and the right to international protection in international law, can benefit from asylum rights and
opportunities. First, these immigrants can be resettled elsewhere in a planned and voluntary
manner. Secondly, unlike refugees, the right to choose a homeland may become essential if it
becomes impossible for climate migrants to return to their countries. Additionally, if a disaster
occurring in a certain part of a country does not prevent people from continuing their lives in
these areas, a proposal to provide international aid may be on the agenda. The aim of this study
is to discuss the necessary regulations and solution proposals so that people who have had to
leave their places due to disasters resulting from climate change have the right to asylum and
protection in accordance with international law and human rights. In this context, suggestions
on the solution of the problem are presented using the literature review method, especially on
the basis of international agreements such as the 1951 Geneva Convention, the Framework
Convention on Climate Change, the Kyoto Protocol and the decisions of international
organizations such as the UN. Within the scope of the findings, a global standard quota system
regarding international environmental pollution should be determined and a punitive
mechanism should be put into effect for those who exceed the quota level, which will vary from
country to country, in accordance with the principle of responsibility of the international
community. In addition, the functionality of international organizations should be increased,
and an inclusive and collective international climate organization should be established, away
from the management of economic and commercial power centers or powerful states. It can be
concluded that developed northern countries should share the burden with the underdeveloped
southern countries in proportion to the pollution margin, without a dependency relationship. As
a matter of fact, the approval of the draft resolution in the UN General Assembly, for which

Vanuatu, an island country vulnerable to climate change, requested an advisory opinion from
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the ICJ, is an important step in ensuring climate justice. The UN General Assembly's decision
dated 29.03.2023 and numbered 77/26, in which it requested an advisory opinion from the ICJ,
may strengthen the applicability of the "burden-sharing approach” and the responsible role of
the international community. At the same time, this decision is a historic decision that
emphasizes the importance of collective consciousness and international law in overcoming the

global climate crisis and ensuring climate justice.

Keywords: Climate Migrants, Burden Sharing, International Law.
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THE WAY FORWARD IN CLIMATE MIGRATION
Afra Giirliiler*

Climate change and the environmental problems had already become undeniable reality,
attracting increasing attention. The increasing attention needs to include different academic
areas and legal attention is definitely one of them. The issue is really complex and for this
reason numerous studies have delved into its complexities, yet the impact of climate change on
human migration, both across borders and within them, remains inadequately discussed. The
statues of climate migrants needs to be discussed. Currently an international definition or
protection frame is not established for climate refugees. Lacking a standardized definition and
not being addressed in the 1951 Refugee Convention makes it harder for countries to regulate
such an important phenomenon of the time. The climate migrants are mostly already socio-
economically disadvantaged groups. So can we need to ask whether we can form a social group
from them to address under the Refugee Convention.

There are some challenges in relation to the recognition of climate migrants status.
Defining the difference between environmental migrants and climate refugees in a legal sense
is important. Another important challenge is incapabilities of dealing with burgeoning crisis.

This study endeavors to examine the challenges of establishing a theoretical framework
to inform better policymaking. It will provide a brief historical overview of migration and
discusses the controversies surrounding the term “climate refugee,” considering the
implications of its recognition by both state and non-state entities. The discourse on
development and the North-South divide is considered in developing a contextualized
understanding of the phenomenon, with case studies from the different countries including
Netherlands and Bangladesh offering insights. Ultimately, the goal is to elevate climate-induced
displacement within the broader discourse on global migration, facilitating informed responses
and potential policy development. According to this study the issue’s magnitude is much higher
then current legal remedies and an immediate action is required for the protection of human
rights. There are some regional conventions mentioning climate related migrants. This study
will also address them to show a way forward in the issue. Governance shaped around human
rights with reference to the climate change and environmental damages is crucial. We used to
owe this to future generation however the migration related to climate change is already started

and now we owe a regulation and protection to current generation as well.
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GENDER-BASED VIOLENCE AGAINST MIGRANT WOMEN
EVALUATION IN TERMS OF CRIMINAL LAW
Alev Ozeroglu*

Objective: Gender-based violence refers to violence directed against a person based on
that person's gender or sex. This type of violence, can be seen in different forms, physical,
psychological, sexual, economic, and domestic violence against the victim, when evaluated
against migrant women, it is seen that the victim is exposed to two-way violence and
discrimination due to both gender and migration. At this point, there is a need to evaluate the
relationship between migration and violence from the perspective of criminal law, and it is
necessary to evaluate the violence against migrant women through crimes from the perspective
of criminal law.

Methodology: The study is based on a systematic review of research and data in the
literature, analysis, and analysis of statistics. The literature search was conducted in "Ulakbim
Turkish Academic Network and Information Center”, "Google Scholar" and international
domain indexes between January 2024 and March 2024 using the words "migrant women",
"discrimination”, "gender inequality", "hate speech".

Findings: In our study, the violence against migrant women was analyzed both in terms
of gender-based violence and the discrimination and hate speech they experience due to being
migrants. The types of violence, considered in two dimensions, were categorized in terms of
the crimes in the Turkish Penal Code, and the cases that fall outside the crimes and sanctions
included in the current legal regulations and the controversial issues regarding the scope of
violence were identified and solution suggestions were evaluated.

Conclusion: The determination of the current situation in the types of violence against
migrant women and the solution of the problems are also related to the measurement of the
adequacy of the existing regulations and the limits of what the criminal law can do in this regard.
At this point, it is necessary to examine these types of violence in connection with crimes and
to identify problems through controversial issues to address the source of the problem in the

general picture with holistic solution suggestions.

Keywords: Migrant women, violence, gender, discrimination
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THE BASIC METHODS OF INTERNATIONAL PROTECTION CONCEPT IN
EUROPEAN MIGRATION SYSTEM: STATUS QUO AND POSSIBLE FUTURE
DEVELOPMENTS

Selim Misafir*

Europe, which has gradually institutionalized the European Union (EU) since the 1950s,
has strengthened its political unity and increased its welfare, and has been one of the target
regions of refugees worldwide. Today, there is a large influx of irregular migrants towards the
EU. These migration movements, which arise due to war, civil war, social and political
instability, cause difficulties for EU states, such as the management of crossings at the borders,
the heavy cost of hosting a large population and security concerns. Therefore, irregular
migration towards the EU in recent years has required the need for more legal regulations.

The legal acceptance of refugees to European states takes place in different ways, such
as resettlement, humanitarian admission, community-based special sponsorship, medical
evacuation, relatives’ admission, humanitarian visa, academic scholarship and labor mobility
programs. Humanitarian crises have shown that the EU’s legal framework on asylum has been
helpless in the face of irregular migration flows. The complex structure of the system isunable
to respond to mass and irregular migration.

When EU’s effort to develop a common asylum system is analyzed, it is observed that
main motivation is the concern of keeping refugees away from the EU borders, sending as
quickly as possible those who have managed to cross the border, and sharing the burden. The
fact that the issue is handled exclusively and in a restrictive way as an economic and political
phenomenon, not a human rights issue, leads to a violation of the fundamental human rights,
such as the right to life. For these reasons, the EU needs to work to establish a common refugee
legislation on the basis of human rights in accordance with human dignity in the long run, and

to develop legal frameworks for equal and fair sharing of the refugee burden in the short term.

Keywords: european union, international protection, migration.
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ULUSLARARASI GOC YONETIMIi VE DEVLETLERIN GOCMENLERI

GERI GONDERME POLITIKALARI: TURKIYE UZERINE ONERILER

Ersin Erkan”
Muzaffer Bimay”

Go¢ yonetimi, gociin son onyillarda kiiresel bir olgu olarak temayiiz etmesiyle ulusal ve
uluslararasi siyasetin onde gelen tartisma ve ¢alisma alanlarindan biri haline gelmistir. Bu
baglamda, go¢menler i¢in nasil bir kabul siireci, hangi barinma, egitim saglik ve istihdam vd.
entegrasyon ve uyum politikalar1 uygulanmasi gerektigi yiiksek diizeyde kamusal ilgiye mazhar
olmustur. Bununla birlikte, go¢iin beklenmedik diizeyde kitlesel karakter kazanmas1 devletlerin
kapasitelerini ve geleneksel go¢ yonetim modellerinin sorgulanmasina yol agmistir. Ornegin,
kisa siire Oncesine kadar az sayida gé¢menin bireysel olarak deneyimledigi, kamuoyunun
ilgisini ¢cekmeyen ve teknik bir mesele olarak addedilen go¢menleri “geri gonderme”
politikalar1 popiiler bir kamusal tartisma konusuna doniismiistiir. Gergekten, kitlesel gog¢ birgok
devletin yonetme kapasite ve kabiliyetini agmis, siyasal bir soruna doniismiistiir. Hatta bir¢ok
demokratik iilkede, temel siyasal faylardan biri haline gelmis, gogmen karsit1 partiler ortaya
cikmis (kimileri tek basina ya da paydas olarak iktidara gelmis) kamuoyunda gé¢gmen karsiti
duygu ve eylemlerde artislar gozlemlenmistir. Gliniimiizde beklenmedik ve zorlu kosullarda
devletler kitlesel ve diizensiz gocii yonetmek lizere geri gonderme politikalarini gdzden
gecirmeye ve yeni duruma uygun politikalar gelistirmeye ¢aligmaktadirlar.

Tiirkiye'de de sayilar1 ve goriiniirliikleri oldukga artan gogmenlerin geri gonderilmesine
dair tartismalar son yillarda ivme kazanmistir. Bugiline degin gd¢menlere hukuki siirecler
isletilerek bireysel geri doniisleri saglaniyordu. Ancak, geleneksel ve sinirli bir geri doniis
politikasinin yeni gergeklikle uyusmadigi, kamuoyunu tatmin etmedigi agiktir. Tiirkiye'de gog
sorununa gercekci, demokratik ve radikal bigimde yaklasacak yeni ve kapsamli bir go¢ yonetim
modeline ihtiyag oldugu asikardir. Gog¢menleri geri gonderme politikasi ise boyle bir gog
yonetim modelinin en onemli ve modelin uygulanabilirligini belirleyecek unsurudur. Bu
calismada Tiirkiye'nin nasil temel insan hak ve ozgiirliiklerine saygili, demokratik, adil ve
uygulanabilir geri gonderme politikasi tasarlayabilecegine dair tartigmalara katki sunmak
amaclanmaktadir. Literatiir taramasiyla birlikte kimi Batili devletlerin son zamanlarda

gelistirdikleri geri gonderme politikalar1 karsilastirmali sekilde ele alinarak Tiirkiye {izerine
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politika onerileri ortaya konulmaya calisilacaktir. Bu amag¢ dogrultusunda Tiirkiye ile benzer
goc sorunlart yasayan {ilkelerdeki uygulamalar ve bu uygulamalarin yansimalar1 elestirel
bigcimde gozden gegirilerek Tiirkiye baglamina nasil ve ne Ol¢lide uygulanabilecegi
tartisilacaktir. Yukarida belirtildigi tizere, temel amag, "gd¢menlerin goniillii katilimini
saglayan evrensel hak ve ozgiirliikler ¢ercevesinde etkin ve isleyen bir geri gonderme siireci
gerceklesebilir mi?" sorusuna diger demokratik {ilkelerin deneyimleri aracilifiyla cevap

bulabilmektir.
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AVRUPA BIiRLiGi GOC POLITIKALARININ BiR ARACI OLARAK
GERI KABUL ANLASMALARI:
TURKIYE-AVRUPA BiRLiGi GERi KABUL ANLASMASI
Cigdem Manap*

Bu c¢alismada, ‘Avrupa Birligi’nin go¢ politikalar1 ve Tiirkiye-Avrupa Birligi Geri
Kabul Anlagmasi incelenmektedir. Avrupa’da ¢ogunlukla gogmen krizi ya da miilteci krizi
kavramlariyla anilan 2015 yazi miiltecilerin ve diger go¢menlerin Yunanistan, Makedonya,
Sirbistan tlizerinden Avrupa Birligi'ne ve 6zellikle Avusturya ve Almanya’ya dogru kitlesel
hareketine denk gelen bir donemdir. Avrupa Birligi, bu goc¢ dalgasinin yonetilmesi ve
onlenmesi i¢in ¢esitli politikalar gelistirmistir. Bu go¢ dalgasini durdurmak amaciyla AB ile
Tiirkiye arasinda 2013 yilinda imzalanan geri kabul anlagmasinin yiiriirliige konmas1 2016
yayinlanan Zirve Bildirisiyle giivence altina alinmistir.

Avrupa Birliginin gé¢ yonetimi politikalar1 kapsaminda Tiirkiye’ye ilk olarak 2003
yilinda Onerilen geri kabul anlagsmasi uzun siiren miizakereler sonunda 2013 yilinda
imzalanmais,

Anlagmanin yiiriirliige girmesinden 6nce Tiirkiye’ye taninan ii¢ y1llik siire¢te imzalanan
Ortak Eylem Plan1 ve Zirve Bildirilerinde konuyla ilgili diizenlemeler yapilmistir. Tiirkiye ile
Avrupa Birligi arasinda diizensiz gogle daha etkin miicadele etmek amaciyla imzalanan Geri
Kabul Anlasmasi Suriye’de yasanan savas nedeniyle 2011 itibariyle ortaya c¢ikan miilteci
akininin 2015 yilinin yaz aylarinda Avrupa’ya yonelmesiyle Avrupa Birligi gé¢ politikalarinin
temel konularindan biri haline gelmistir. Anlasmanin temel amaci, Avrupa Birligi'ne yonelik
go¢ akisini azaltmak ve gogmenlerin sayisini kontrol altina almaktir. Anlasma, Tiirkiye'ye mali
ve siyasi tesvikler saglamayr ve AB'nin Tirkiye'deki siginmacilar1 desteklemesini igeren bir

dayanisma mekanizmas1 6ngdérmektedir.

Anahtar Kelimeler: Uluslararasi go¢, Geri Kabul Anlagmasi, Avrupa Birligi, Tiirkiye,

miilteciler.
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ULUSLARARASI POLITIKADA BiR CEZALANDIRMA YONTEMIi
OLARAK GOC VE GOCMEN OLGUSU: FiLiSTIN ORNEGI
Veysel Babahanoglu*

Uluslararas1 politika, devlet tiirii aktorlerin yogun, etkili ve aktif oldugu bir alandir.
Realist perspektifte devletler gii¢ ve ¢ikar pesinde kosan aktorler olarak kabul edilmektedirler.
Tarih donemsel degisimlere sahit olan bir olgudur. Zaman igerisinde toplumlarin ve devletlerin
giic, cikar ve tehditleri degisken bir takim haller alabilmektedir. Bu baglamda olmak iizere
devletlerin ¢ikarlar1 ve donemin Ozellikleri gibi bir takim nedenlere gére goc ve gdcmen
olgusuna karsi olumlu ya da olumsuz bir tutum takinmaktadir. Bu ¢alismada, devletlerin gog
ve gd¢men olgusuna karsi tutumunun kokenleri irdelenerek bunun nedenlerinin saptanmasi
amaglanmistir. Bu baglamda Filistin Ornegi iizerinden hareket edilerek go¢ ve gdcmen
olgusunun devletler tarafindan i¢ ve dis politikada aragsallastirildigi savi incelenecektir.

Gog ve gdgmen ordusu adeta insanlik tarihiyle eszamanli bir gegmise sahiptir. Insanlar
cesitli nedenlerle go¢ etmektedirler. Ozellikle ulus devletlerin diinya sahnesinde basat aktor
olmasin1 miiteakip devletler, toplumsal ve bireysel hareketler ile eylemler iizerinde de ciddi
etkide bulunan aktor haline doniismiislerdir.

Insanlar sosyo politik ve ekonomik bircok nedenden dolayr zaman igerisinde gog
etmislerdir. Tarih boyunca insanlar go¢ etmislerdir. Go¢ ve gdgmenler, gé¢ merkezleri iizerinde
yeni bir sosyo politik ve ekonomik dinamigin gelismesine de neden olmaktadir. Gogler bazen
biiyiik kitleler halinde gergeklesirken, bazen daha bireysel kalabilmektedir. Bununla beraber
etnik, dini, ekonomik, politik, bireysel, ¢evresel, iklimsel ve benzeri nedenlerle gergeklesen
gocler bolgesel ve yerel etkiler dogurabilme kapasitesine sahiptir. Bu etki kiiresellesen diinyada
daha yogun sonuglar dogurmaya adaydir. Devletler icinde bulunduklari yerel bolgesel ve
kiiresel kosullardan etkilenerek gé¢ ve gdg¢men olgusuna yonelik politik tutum igerisine
girebilmektedirler.

Orta Dogu medeniyetin dogup biiylidiigli en 6nemli cografyalardan birisidir. Orta Dogu
medeniyeti, dliinyanin geri kalanina en yogun gogleri veren bolgedir. Filistin bu anlamda 6zel
bir yere sahiptir. I. Diinya Savas1 sonrasi diinyada giic dengesi degismistir. imparatorluklar
yikilmig ulus devletler etkili olmaya baslamistir. Orta Dogu Bdlgesi’nde de ¢ok sayida ulus

devlet boy gostermistir. Bolgede hakim devlet olan Osmanli Devleti’nin yikilmasindan sonra

* Dr. Ogr. Gér., Diizce Universitesi.
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Orta Dogu Bolgesi’nde 6zellikle de Filistin’de devletler ve toplumlar baglaminda yeni
dinamikler ortaya ¢ikmistir.

Filistin’e diinyanin hemen her yerinden Yahudi kokenli insanlar getirtilerek burada
yasamlarm siirdiirmeleri istemistir. Bolgede kurulan srail, bir taraftan Arap devletleri diger
taraftan Bat1 diinyasi i¢in bolgenin en nemli devletlerinden biri haline déniismiistiir. Israil’in
kurulmasin1 miiteakip diinyanin geri kalan kesimlerinden Yahudi niifus Filistin’e gog¢
ettirilirken yerli Filistin niifusu da yerlerinden edilerek goge zorlanmistir. Giinlimiizde
Filistinler diinyanin en kalabalik gogmen niifuslarindan birini olusturmaktadir. Filistinlilerin
baska tilkelere gogleri zorunlu tercihe dayanan bir goctiir. 7 Ekim 2023 saldirilart sonrasinda
da bu goc artarak devam etmektedir. Israil’in bir taraftan yeni yerlesim yerleri acarak Yahudileri
buraya getirtmesi diger taraftan Filistinlileri bagka yerlere goce zorlamasi gé¢ ve gdgmen
olgusunu bir dis politika araci olarak kullandigin1 gostermektedir.

Filistinlilerin Israil’in ilk kurulusundan giiniimiize kadar sistematik bir sekilde gdce
zorlanmasi, gociin bir cezalandirma enstriimani olarak kullanilma tutumu olarak da ifade
edilebilir. Bu ¢alismada konu realist bir perspektiften ele alinarak, savaslar sonrasi kendi
miilklerine donmelerine izin verilmeyen Filistinlilerden, evleri zorla ellerinden alinarak gbce
zorlanan Filistinlilere varana degin farkli durumdaki Filistinlilerin go¢ ettirilmesinin gii¢
dengesi, tehdit algis1 ve c¢ikar gibi unsurla izah edilmesinin miimkiin oldugu, biitiin bunlarla

beraber gogiin esasen bir cezalandirma araci olarak da kullanildig1 sonucuna ulasilmistir.

Anahtar Kelimeler: Gog, Gogmen, Ulus Devlet, Filistinliler, Cezalandirma.
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ANAYASA MAHKEMESININ VE INSAN HAKLARI AVRUPA
MAHKEMESININ MERCEGINDEN GERi GONDERME MERKEZLERININ
KOSULLARINA BAKIS

Seda Ozkan*

Bu bildirinin amaci, go¢ ve insan haklar1 hukuku baglaminda geri gonderme
merkezlerinin kotii kosullarina iligkin olarak talep edilen tedbirlerin Anayasa Mahkemesinin
(AYM) merceginden nasil goriildiigiinii ve bu goriisiin insan Haklar1 Avrupa Mahkemesinin
merceginden (IHAM) nasil degerlendirildigini ortaya koymaktir.

Bildiride, AYM’nin 6niine gelen G.B. ve Digerleri bagvurusunun, basvuru yollarinin
tiikketilmemesi nedeniyle kabul edilemez oldugu karari ile bu karar iizerine basgvurucularin hak
ihlali iddiastm1 IHAM’1in &niine tasimalariyla verilen Insan Haklar1 Avrupa Sozlesmesinin
(IHAS) 3’iincii maddesinin ihlal edildigi yoniindeki karar karsilastirmali ydntemle
incelenecektir.

Anayasa Mahkemesinin Ictiiziigiiniin 73’iincii maddesinin 1’inci fikrasma gore;
basvurucunun yasamina ya da maddi veya manevi biitiinliigiine yonelik ciddi bir tehlike
bulundugunun anlasilmasi iizerine Boliimlerce esas inceleme asamasinda gerekli tedbirlere
resen veya basvurucunun talebi lizerine karar verilebilmektedir. Bununla birlikte Anayasa
Mahkemesinin Kurulugsu ve Yargilama Usulleri Hakkinda Kanun’un 49’uncu maddesinin
5’inci fikrasina gore; Boliimler, esas inceleme asamasinda, basvurucunun temel haklarinin
korunmasi i¢in zorunlu gordiikleri tedbirlere resen veya basvurucunun talebi iizerine karar
verebilmektedir. Ictiiziikteki diizenleme Kanun’daki diizenlemenin aksine, bireysel basvuru
kapsamindaki her hak ve 6zgiirliik hakkinda tedbir karar1 verilemeyecegini ortaya koymakta
olup Kanun’la saglanan gilivenceyi hak ve ozgiirliikler aleyhine daraltmaktadir ki bu husus da
ayr1 bir tartisma konusu teskil etmektedir.

Ictiiziikte “yasamina ya da maddi veya manevi biitiinliigiine” ifadesiyle isaret edilen
Anayasa maddesi, 17'nci madde olmaktadir. Smir dis1 edilmek iizere tutulan yabancilarin
kaldig1 geri gonderme merkezlerinin kotii kosullarina iligkin tedbir talepleri, AYM nin oniine
siklikla gelmektedir. Bu talepler, geri gonderme merkezlerinde Anayasa’nin 17 nci maddesinde
giivencelenen haklarin ihlali sonucunu doguracak diizeyde kotii kosullarin oldugu yoniindeki
iddialara dayanmakta olup AYM, salt bu kosullara iliskin olarak Anayasa’nin 17 nci maddesi

kapsaminda tedbir karar1 verilmesini gerektirecek diizeyde ciddi bir hak ihlali tehlikesi mevcut

* Ars.Gor.Dr., Trakya Universitesi.
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olduguna hiikmetmediginden ilgili talepleri reddetmistir. G.B. ve Digerleri bagvurusu da bu
kararlardan biri olmakla birlikte bu kararin digerlerinden farki, basvurucularin hak ihlali
iddiasin1 IHAM oniine tasimis olmalaridir. Bunun iizerine IHAM, G.B. ve Digerleri v. Tiirkiye
kararinda, AYM’ye yapilan bireysel basvurunun, basvurucularin ilgili geri goénderme
merkezindeki kotii kosullara iliskin sikayetleri bakimindan etkili olmadig1 kanaatine vararak
IHAS’1n 3’iincii maddesinin ihlal edildigine karar vermistir.

AYM, K.A. basvurusunda “kosullarinin olumsuz olmasi nedeniyle yagsanan izdirap igin
tazminata hiikmedildigini gésteren herhangi bir adli veya idari yarg: kararimin bulunmadigr”
gerekeesiyle tutulma kosullarinin insan haysiyetiyle bagdagsmayan muamele diizeyinde oldugu
iddias1 yoniinden Anayasa’nin 17’nci maddesinin 3’lincii fikrasinin ihlal edildigine karar
vermisse de B.T. basvurusunda bu kararindan vazgecerek tutulma kosullarinin insan
haysiyetiyle bagdagsmayan muamele yasagini ihlal ettigine iliskin iddianin bagvuru yollarinin
tiikketilmemesi nedeniyle kabul edilemez olduguna karar vermistir. Ciinkii AYM, G.B. ve
Digerleri bagvurusunda belirttigi iizere, tam yargi davasinin bu anlamda etkili bir bagvuru yolu
olduguna hiikmetmistir. Oysa AYM nin i¢tihadindan vazgecerken degerlendirmesi gereken asil
husus, etkili bagvuru yolunun yalniz teoride degil pratikte de etkili bir bagvuru yolu olmasi
gerektigi olmalidir. [HAM da buna dikkat ¢ekerek G.B. ve Digerleri basvurusunda, AYM’ye
basvurduklar1 sirada bagvurucularin heniiz gozetim altinda olduklarini vurgulamaktadir.

Sonug olarak, sinir dist edilmek amaciyla gézetim altinda tutulanlar i¢in hem teoride
hem de pratikte derhal etkili olabilecek bir bagvuru mekanizmasimin gereklili§i ortaya
¢tkmaktadir. THAM’in da vurguladigi iizere, tazmin yolu degil etkili bir mekanizma

gerekmektedir.
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WILLARD VAN ORMAN QUINE KURAMLARIYLA ANALITIK FELSEFE’
DE KOZMOPOLITANIZM
Kiymet Dirican”
Quine’nin radikal ampirist goriisline gore, insanlarin diinya hakkinda bildigi hi¢bir sey
dil alaninin disinda degildir ve bu goriisii ile bilgi teorisini gelistirmeye baslamistir. Quine
felsefesinin bir dil teorisine bagli oldugunu belirtmistir. Quine'n "Diinya hakkindaki
konusmamizi nasil elde ederiz?" sorusunu sormustur. Quine 20. yiizyil filozoflar1 arasinda,
ampirik kanitlardan bagimsiz olarak metafizik gercekler hakkinda yorum yapmak yerine
bilimsel diisiinceyle degisen Ozerk nitelikte “bilim felsefesi yeterince felsefedir” diyen bir
ampirizm savunucusudur. Mantiksal pozitivistlerin ya da tim gercek ifadelerin gézlemlenebilir
verilere dayanmasi gerektigini iddia eden Avrupali A. J. Ayer ve Rudolf Carnap gibi
filozoflarin yaninda yer almistir. Quine daha sonra yayinlanmis bircok makalesi arasinda en 1yi
bilineni olan "Deneyciligin iki Dogmas1" ile bilimsel yaklasiminda yon degistirmistir. Bu
makale ilk olarak Ocak 1951'de Philosophical Review'da yayinlanmistir ve 1953'te onun
makalelerinden olusan bir derlemede yeniden basilmistir. "Mantiksal Bir Bakis Acisindan"
baslikli makale, pozitivizmin iki ana noktasini elestirmektedir. Birincisi, Quine, Kant'in analitik
ve sentetik onermeler arasindaki temel ayrimi ya da dogru goriinen ifadeler ile bu 6nermelerin
bigimi nedeniyle dogru olan ifadeler arasindaki ayrimi reddetmistir. Bu yaklasimi Dan
Dennett'in yazdig1 "Filozoflarin Sozligii"nde Quine’ye yer kazandirmistir: "quine", agik bir
ayrimi reddetmek anlamina gelir. Inkar etmek Analitik ve sentetik ifadeler arasindaki ayrimdir
ve higbir seyin deneyimden bagimsiz olarak bilinemeyecegi anlamina gelmektedir. Ikinci
olarak makale, indirgemecilik dogmasi olarak adlandirdig1 ya da kendi deyimiyle inanca kars1
cikmistir: "her anlamli ifadenin, dogrudan deneyime gonderme yapan terimler {izerindeki bazi
mantiksal yapilara esdeger oldugudur." Baska bir deyisle, bir kisinin deneyimindeki higbir sey,
onunla ilgili anlamli ifadelerin 6tesinde degildir. Bu sonugta duyularin 6tesindeki bir gerceklige
iliskin tiim bilgilerin reddedilmesi anlamina gelmektedir. Quine, diinya ile ilgili olan su
aciklamasi: "Cografya ve tarihin en giindelik konulardan atom fiziginin en derin yasalarindan
hatta saf matematik ve mantiga kadar sdzde bilgilerimizin veya inanglarimizin biitiinliigii bir
insandir. Quine’e gore deneyim insani etkileyen ve ¢evreleyendir. "
Quine, anlamim dogas1 ve insanlarin nesnel gerceklik hakkinda neler bilebilecegi

konusunda iki sonuca varir. Bunlardan biri, 1960 tarihli "Kelime ve Nesne" adli kitabinda dile
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getirdigi: Bir dilden digerine, hatta ayn1 dildeki bir climleden digerine ¢eviri yaparken, anlami1
anlamanin bir¢ok ¢eligkili yolu olmas1 kaginilmazdir ve hangisinin hakli oldugunu sormanin
hi¢bir anlam1 yoktur.

ki Deneycilik Dogmasi' makalesinde, 'Bilimin kavramsal semasini, gecmis
deneyimleri gelecekteki deneyimleri tahmin etmek icin bir arag olarak diistinmektedir. Fiziksel
nesneler, tanim geregi deneyim agisindan epistemolojik olarak Homeros'un tanrilariyla
karsilastirilamaz. Onermeler uygun aracilar ve kavramsal olarak duruma dahil edilir. Quine,
Homeros'un tanrilarina degil, fiziksel nesnelere inandigini belirtir ve bunun tersine inanmanin
bilimsel bir hata oldugunu diisiinmektedir. Fiziksel nesneler epistemolojik temel acisindan
derece bakimindan farklilik gosterir ve kavramlarimiza yalnizca kiiltiirel onermeler olarak
girer."

Bu calismanin amaci epistemolojik farklilik gosteren kiiltiirel Onermelerin
kozmopolitanizm agisindan felsefi ve kiiresel etkileri; her seyin birbiriyle baglantili oldugunu
fark eden sanatc1 Jesse Darling’in Aziz Jerome Baladi “The Ballad of Saint Jerome” installation

eseriyle iligkilendirilerek incelenecektir.
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